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THE NEGOTIABILITY OF PROMISSORY 
NOTES. 





It may be fairly-doubted whether promisso- 
ry notes were in any sense negotiable prior to 
the enactment of the statute of 3 and 4 Anne, 
but by that statute that double character of 
negotiability was given them which they still 
possess. ! ‘They were declared to be assign- 
able or indorsable over, and negotiable as 
bills of exchange. The character of negotia- 
bility belonging to bills of exchange seems to 
have attached as the result of the application 
of established principles of law, but the same 
character when applied to promissory notes is 
the result of direct legislation entirely and 
not of the application of such principles, but 
on the contrary constitutes an exception to 
them, so palpable, that it has led to endless 
confusion and an irreconcilable conflict in the 
decisions of the courts. Such an exception 
to established principles could not exist except 
by force of legislative enactment, and indeed 
should not exist at all unless there is a great 
and manifest need for it, because it tends to 
confound established principles, and because 
no such exception can exist without the mod- 
ification or denial of eyisting natural rights. 
That this does result from the application to 
promissory notes of the principles which ap- 
ply to bills of exchange, causing great injus- 
tice in many cases, appears from the innum- 
erable cases in the reports, so numerous that 
no citation is needed, wherein through inad- 
vertence or mistake, and by all manner of 
fraud, misrepresentation and deceit, the exe- 
cution of promissory notes has been obtained 
and the maker has been denied relief as 
against a holder who has placed himself with- 
in the letter of the law. 

Deceit and fraud will avoid every other 
simple contract, and except in this single case 
may always be pleaded as a defense by the 
innocent party who has been injured thereby. 
A failure of consideration is likewise a valid 
defense in a suit on a contract, with the same 


1 Holloway v. Porter, 46 Ind. 62. 
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single exception, as between the parties to i 
and their assigns. These rules are clearly 
consonant with the highest justice. Why 


‘then is their application denied only in the 


case of a contract for the payment of money? 
If such a contract does not materially differ 
from all others, it ought not alone to be exclud- 
ed from the benefit of such just rules, unless 
considerations more important than the pre- 
vention of occasional injustice demand it. 
The question is a practical and important one 
and is deserving of careful examination. 

It is not necessary to enter upon a history 
of the commercial necessities which compelled 
the use of bills of exchange, because it is too 
well known to need repetition here, and be- 
cause the same necessities still exist. It is 
sufficient to say that their use was to facilitate 
the transfer of value without the transfer of 
the coin representing it. Before public 
banking, as a system, had reached that per- 
fection which it afterwards attained, bills of 
exchange were necessarily drawn by the indi- 
vidual merchant on some other merchant who 
might be indebted to him, or on a private 
banker or correspondent with whom funds 
had been deposited for that purpose. The 
instrument used was ordinarily a simple re- 
quest by the drawer to the person on whom 
the bill was drawn to pay the sum stated in 
the bill to the person named in it. Some- 
times the merchant having in fact no funds 
in the hands of the drawee, requested the 
payment as a favor, or by reason of an agree- 
ment made for that purpose; and sometimes 
again a simple promissory note was executed 
to the payee to serve the purpose of a Dill. 
In each case the purpose was the single one 
of effecting an exchange of values. In order 
to limit the issuing of notes and bills to cases 
of necessity, and to prevent their too general 
use among merchants as the money which they 
were intended to represent, they were very 
early by law limited to cases where the sum 
represented was too great for easy manual 
delivery. By the statute of 7 Geo. IV, the 
issuing of promissory notes for any sum un- 
der five pounds was forbidden under a pen- 
alty of twenty pounds. The similarity of the 
uses to which bills of exchange and promisso- 
ry notes were put, and not the similarity of 
the instruments used, led to the statute of 
Anne, by which they were declared to be 
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governed by the same rules of the law mer- 
chant. As a matter of fact there is no resem- 
blanve between them, nor any analogy in the 
relations assumed by the parties. 

Where a bill of exchange was drawn, the 
contract between the drawer and payee out of 
which the transfer of the value arose, or pay- 
ment was to be made, was ordinarily one to 
which they only were the direct parties, and of 
the terms of which the drawee could not have 
any knowledge. If the bill were accepted or 
paid by the drawee it must be wholly on the 
credit of the drawer, and as the result of a 
contract between them to which the payee 
need not be in any way a party. If the 
drawee accepted the bill, having thereby vol- 
untarily acknowledged to the payee the suffi- 
ciency of that credit or contract, upon the 
faith of which the payee presumably parts 
with value, and out of which new relations 
arise, he is estopped from afterwards denying 
it. As between the drawer and drawee then, 
justice requires that no infirmity in the orig- 
inal contract between the drawer and payee 
can be allowed to be interposed by the drawer 
against the right of the drawee to recover of 
him the amount paid on the bill. And as be- 
tween the acceptor and payee no dispute be- 
tween the acceptor and drawer as to the terms 
of their separate contract of which the payee 
had no knowledge, could be allowed to be 
shown as a defense against the payee or his 
assigns. 

The reason is the plain one that the contract 
between the drawer and drawee is one entire- 
ly separate and wholly distinct from the con- 
tract between the drawer and payee, while 
that between the acceptor and payee is also 
an independent one. In fact in every bill of 
exchange drawn by one on a second, payable 
to the order of a third, there are, after ac- 
ceptance, three wholly distinct and separate 
contracts from each of which one of the three 
parties is necessarily excluded. The law ap- 
plicable to such contracts is necessarily differ- 
ent from that to be applied in those cases 
where the contract is merely a single indivisi- 
ble one, as in all contracts between two for the 
payment of money. Inall such contracts all 
necessary parties are parties to the entire 
contract at the time of its completion, and so 
are chargeable with full knowledge of all its 
terms, and every person substituted in the 





place of either is presumed to have informed 
himself fully concerning the contract before 
making himself a party to it. This is the law 
in all cases except where expressly changed 
by those statutes making notes negotiable as 
bills, and is there recognized as an exception 
to the general rule. ? 

The courts, recognizing both the rule and 
the exception, have built up from them a sys- 
tem of commercial law to the last degree 
technical, and varying in different States with 
the wording of the differing statutes, and as 
the courts are led to apply a strict or liberal 
rule of construction to them. In Missouri, 
for example, the courts following the strictest 
rule, hold that an agreement in a note to pay 
attorneys’ fees, if the amount due is not paid 
at maturity, destroys its negotiability, * while 
others hold to the contrary.* But with all 
the diversity of opinion on other questions, 
there is none as to the rule defining the char- 
acter of those who are entitled to the peculiar 
protection of the law merchant. They must 
be bona fide holders for value who have: re- 
ceived the instrument before its maturity, in 
the usual course of business without notice of 
any defenses thereto. But while all recog- 
nize the same rule, there is the widest divers- 
ity as to its meaning when the rule is to be 
applied. Every phrase in it has received ev- 
ery possible shade of construction, with a ten- 
dency, however, to protect the holder, rather 
than the maker of the instrument, by holding 
the latter strictly liable for any want of care 
with which he may be chargeable, and requir- 
ing of the holder only that he be not guilty of 
gross negligence. 

The phrase ‘‘bona fide holder’’ is a very 
important one, as it involves the entire ques- 
tion of title, consideration and circumstances 
under which the holder obtained the instru- 
ment and also his right to the benefit of the 
protection claimed by him under the law, and 
yet the courts differ widely as to its meaning. 
In the early case of Gill v. Cubit, 5 it was held 
that although the holder gave full value, still 


2 Holloway v. Porter, supra; Baily v. Smith, 14 
Ohio St. 396. 

8First Nat. Bank of Trenton vy. Gay, 63 Mo, 33, 3 
Cent. L. J. 465; following Ayrey v. Fearnsides, 4M. & 
W. 168. 

4Stoneman v. Pyle, 35 Ind. 103; Sperry v. Horr, 32 
Iowa, 184; Nickerson v. Sheldon, 33Ill. 373. 

53 Barn. & Cress., 466. 
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if he took the bill under circumstances which 
ought to have excited the suspicion of a pru- 
dent and careful man, he could not claim 
protection as a bona fide holder. This case, 
although afterwards overruled, is still followed 
in principle in several of the States. ® In Eng- 
land the rule is followed which was laid down 
in the case of Goodman vy. Harvey’ in these 
words of Lord Denman: ‘‘I believe we are all 
of opinion that gross negligence only would 
not be a sufficient answer where the party has 
given a consideration for the bill. Gross neg- 
ligence may be evidence of mala fides, but it 
is not the same thing.’’ Of these two differ- 
ent rules the Supreme Court of Missouri say: 
‘It is conceded that in the United States the 
decisions of the courts have varied. Former- 
ly agood many of the courts followed the 
principle established in Gill v. Cubit, and a 
few of them still adhere to the rule therein 
declared, but by far the greater number now 
concur in the doctrine which has been firmly 
settled in England and in the Supreme Court 
of the United States, and in the courts of all 
the leading commercial States of the Union.’’ ® 
The bona fides of a holder is ordinarily pre- 
sumed in his favor, and nothing short of fraud 
or illegality in the inception of a note or bill 
will impose on the holder the burden of show- 
ing it; ® and when the burden is on the hold- 
er it merely becomes necessary for him to 
show that he was not guilty of actual mala 
Jides, for no amount of mere negligence on 
his part will deprive him of his character, un- 
der the rule, of bona jides.!° Perhaps an ex- 
treme rule is that adopted by the Supreme 
Court of Michigan, “4 that ‘‘the proof must 
show that the holder for value, who takes a 
note with no earmarks of fraud or illegality, 
has had notice of such a nature that he could 
not honestly take the paper without further 
inquiry.’’ 

‘*For value’’ has received a still wider range 
of opinion as to the limitation expressed by 


6 Gould v. Stevens, 43 Vt. 125; Sims v. Bice, 67 Ill. 
88; 3 Cent. L. J. 689. 

74 Ad. & El. 870. 

8 Hamilton vy. Marks, 3 Cent. L. J. 740. 
+9 Phelan v. Moss, 67 Pa. St. 59; Smith v. Braine, 3 
Eng. L. & E. 379; Atlas Bank v. Doyle, 9R. IT. 76; 
Kinney v. Kruse, 28 Wis. 188; Goodman vy. Simonds, 
20 How. 343; Chapman vy. Rose, 36 N. Y. 1387. 

10 Lake vy. Reid, 29 Iowa, 258; Phelan v. Moss, 67 
Pa. St. 59; Bank v. McCoy, 69 Pa. St. 204; Hamilton 
v. Marks, supra. 

1 Miller v. Finlay, 26 Mich. 249. 


it. Generally it seems to mean some value ; 
the fact that the paper has been purchased at 
a great discount is immaterial,!? even though 
notes for $10,000 have been purchased for no 
more than $500.1% But in one case where 
only five dollars was paid by the holder for a 
note of $300, the court was compelled to 
hold that a presumption of fraud was thereby 
raised.1* In one case it was held that a 
‘‘fair’’ value must have been paid; in 
another that it must have been ‘‘full and 
fair,’’!® and in another that it must have been 
‘‘fair and reasonable,’’!’ but the rule is un- 
questionably the other way. 

The phrase ‘‘in the usual course of busi- 
ness’’ is generally treated as mere surplusage 
or as synonymous with ‘‘bona jides’’ or ‘‘for 
value,’’and not requiring a separate construc- 
tion. In the forcible language of one writer :16 
‘The term is of very little practical impor- 
tance. * * Itisaset form of speech that 
sounds well, and has survived the demise of 
many other less euphoneous legal fictions.’’ 
It is true that the phrase has grown to be one 
of little practical importance now, but it 
must have been of importance at first or it 
would never have been used. In Ohio and 
Connecticut an attempt has been made to re- 
store it to importance although without going 
far enough to make it practically so. In one 
Ohio case,!® the test was whether the paper 
was taken as possessing some of the attrib- 
utes of money; in another” that ‘‘a fair and 
reasonable value,’’ had been paid for it. 
In a Connecticut case,?! the set formula ap- 
plied was this: ‘*‘Would a business man of 
ordinary intelligence and capacity receive 
commercial paper, when offered for the pur- 
pose for which this was transferred, as money, 
and upon its credit part with his property ?’’ 

‘‘Without notice of any defense’’ is a 
phrase which has been variously construed. 
The construction most generally accepted is 


2 Vinton v. Peck, 14 Mich. 287; Bank v. Green, 33 
Iowa, 140; Durant v. Banta, 3 Dutch. 623; Brown yv. 
Y Penfield, 36 N. Y. 473. 

1s Dresser v. Mo. & Iowa Ry. Const. Co., 3 Otto, 92; 
Barnard v. Campbell, 53 N. Y. 73. 

14 Dewitt v. Perkins, 22 Wis. 473. 

15 Gould v. Segee, 5 Duer, 260. 

16 Hall v. Wilson, 16 Barb. 548. 

Vv Baily v. Smith, 14 Ohio St. 396. 

18 3 Cent. L. J. 6, note, p. 8. 

19 Baily v. Smith, 14 Ohio St. 396. 

2 Roxborough v. Messick, 6 Ohio St. 451. 





21 Roberts v. Hall, 37 Conn. 205. 
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that the notice intended must be an actual, 
definite notice,?? as distinguished from a con- 
structive notice. The fact that the holder 
may have bought the note in suit of a 
stranger, with knowledge of the fact that the 
consideration for it was a patent right, is not 
sufficient to put the holder upon inquiry or 
make him chargeable with notice.2? The 
knowledge or notice must be shown as a fact, 
and cun not be left to be presumed from sus- 
picious circumstances. The holder must 
have had notice of such a nature that he 
could not honestly take the paper without 
further inquiry, is the rule established in 
Michigan.25 This rule is so firmly established 
that, when in a peculiarly aggravated case of 
fraud in obtaining the execution of a note 
and negligence of the holder in receiving it, 
the Supreme Court of Connecticut held 76 that 
there might be a constructive notice, ‘‘if 
there was a wilful or fraudulent failure to in- 
quire into the circumstances where they were 
known to be such as to invite inquiry,’’ the 
decision was sharply criticised.27 And un- 
questionably the decision is contrary to the 
weight of the authorities. 

This constant clashing of opinions and fre- 
quent divergence from the beaten path in 
cases of extreme hardship prove the artificial 
character of the law under which they arise, 
and the impossibility of reconciling it with 
those rules of universally conceded justice 
with which it conflicts. The remedy is simple. 
The quality or character of negotiability con- 
ferred by the law merchant should be limited 
to all bills of exchange to which there are in 
fact three distinct parties. The effect of such 
a law would be to compel persons dealing in 
notes to inquire of the maker as to their 
validity or receive them on the credit of the 
indorser. In a few cases this might cause 
delay and inconvenience, as is now necessary 
when a stranger desires to obtain a package 
from an express office or to discount a draft. 
Promissory notes are seldom offered for sale 
or security far from the residence of the 


2 Kittle v. De Lamater, 3 Neb. 325; Cooper v. 
Nock, 27 Ill. 301; Spooner v. Holmes, 102 Mass 503; 
Borden v. Clark, 26 Mich. 410. 

% Swift v. Tyson, 16 Pet. 1; Kline v. Spahr, 56 Ind. 
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%* Hamilton v. Vought, 34 N. J. L. 187; Sisteman 
v. Field, 10 Cush. 331. . 
% Miller v. Finlay, 26 Mich. 249. 
Crafts’ Appeal, 42 Conn. 146. 


maker, and the inconvenience of making in- 
quiry would be inconsiderable as compared 
with the protection afforded by such a law. 

It has been the custom of learned judges, 
following respected precedents, to magnify 
the importance to commerce of the peculiar 
character of negotiability possessed by notes 
and bills, and the necessity of strictly and 
sternly protecting it equally in both classes 
of instruments. The case of Roxborough v. 
Messick,” is a fair illustration. In that case 
the learned judge says: ‘‘The necessities of 
the commercial world require that bills of ex- 
change and promissory notes should possess 
some of the attributes of money and ex- 
changeable value,’’ and for that reason ‘‘it is 
necessary to protect them in the hands of a 
holder for value.’’ It is admitted that ‘‘the 
rule frequently operates harshly and unjustly, 
and being founded in commercial policy is, 
therefore, applicable only when the interests 
of trade require it.’’ In another case,?® the 
court say: ‘‘The rule is established for de- 
fined objects and specified purposes, is an ex- 
ception to the general rule governing choses 
in action, and can only be invoked when the 
instrument has been used in the usual course 
of trade to effect an exchange of values, and 
in accordance with the customary rules gov- 
erning such transactions. * * * It has 
grown to be a rule of commercial law founded 
on the policy of aiding and protecting honest 
commerce by furnishing it with a convenient 
medium for exchanging its values.’’ In still 
another,” it is said that it is better that the 
negligent maker of a note should suffer than 
that the character of commercial paper should 
be impaired, and the business of the country 
thus interfered with and unsettled. It 
seems never to have been doubted but that 
promissory notes are of the greatest import- 
ance in ‘‘facilitating the exchange of values.’’ 
But it takes but little consideration of the 
question to show how greatly this importance 
is overrated. Are promissury notes in fact 
ever used to effect an exchange of values? 
It is doubtful. If a merchant in the country 
desires to pay a sum of money to a creditor 
n N ew York, he does not think for a moment 


73 Cent. L. J. 797. 
%6 Ohio St. 451. 
2 Baily v. Smith, supra. 





% Douglass v. Matting, 29 Iowa, 498; Chapman v. 
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of sending his note for that purpose. The 
payment of money at a distance is accom- 
plished entirely by drafts and checks, which 
are of course bills of exchange. Promissory 
notes are only used as contracts for the pay- 
ment of money, and instead of being con- 
fined to merchants they are of universal use 
among all classes. They are no longer trans- 
ferred ‘‘in the usual course of business,’’ for 
that much neglected phrase is something more 
chan a mere ‘‘euphonious legal fiction,’’ when 
applied to commercial paper in the law mer- 
chant. Originally it meant that commercial 
use as a medium of exchange which now be- 
longs strictly and solely to bills of exchange. 
It meant use as a means of barter and traffic, 
not as an article for barter and traffic. In 
fact the transfer of a note or bill by mere 
bargain and sale for money is not the transfer 
contemplated in the law merchant, and by 
such a transfer the note or bill absolutely for- 
feits its character of negotiability in the 
hands of the purchaser. A transfer in the 
usual course of business meant a transfer as 
money, and the exceptional construction 
given it by the courts of Ohio and Connecti- 
cut, literally applied, is the true one, and in 
accordance with its original purpose. But 
notes are seldom or never used now as money. 
In fact the Constitution or laws of many of 
the States, probably of all, forbid the issuing 
of notes to be used as money except by 
chartered banks. The increase in commerce 
has supplied its increased requirements by 
more simple and certain means, and legisla- 
tion which may formerly have been proper 
enough is now no longer required. The stat- 
ute of 15 Geo. IV. by which the issuing of 
notes or bills of less than twenty shillings in 
amount was made a penal offense, is an ex- 
ample; the laws making notes negotiable as 
bills of exchange seems to be another. 
Promissory notes are merely choses in action 
—simple contracts. The title given them of 
‘‘commercial paper’’ is only another ‘‘eupho- 
neous legal fiction.’’ They are not in any 
sense commercial paper as properly defined. 
This title and character belong alone to bills, 
and the effect of all legislation from the time 
of the enactment of the statute of 3 and 4 
Anne, down to the very latest act tending to 
place and maintain promissory notes on the 
same footing with bills, has been to confound 





established principles and complicate rela- 
tions otherwise simple. The repeal of all 
legislation re-enacting or recognizing the stat- 
ute of Anne, would restore simplicity and 
correct the evils which have grown out of it. 
If this is not done, the courts should give 
effect to that important phrase which has 
been so strangely lost sight of, and in time 
the same result would inevitably follow. 





THE OWNERSHIP OF A CORPSE BEFORE 
BURIAL.—IL. 


We sometimes hear that a corpse could in 
former times be arrested. In the Middle Ages in 
many European countries a corpse could be 
arrested by a creditor for a debt due from the de- 
ceased, and thus be prevented from being buried 
by the relatives of deceased. For the credit of 
humanity it was seldom done. It prevailed in 
England for a long time. Among the notable 
persons and occasions when it occurred in Eng- 
land was the arrest of the body of the poet Dry- 
den in 1700. The funeral train was stopped in 
this manner on the way to burial. In 1784 as the 
funeral of Sir Barnard Turner was proceeding 
from London to Hertford it was stopped by an ar- 
rest of his body until his friends entered into en- 
gagements for the payment of his debts. In a 
ease cited by the court in Quick v. Copleton, 1 
Keble, 866, a woman was held liable on a promise 
to pay in consideration of forbearance to arrest 
the dead body of her son before burial. In the 
more recent case of Jones vy. Ashburnham, 4 
East, 460, in the year 1804, Lord Ellenborough 
overruled the legal authority to make such arrests 
for any purpose and the validity of a promise 
thus obtained. He said: ‘It is impossible to 
contend that this last forbearance could be a good 
consideration for an assumpsit. To seize a dead 
body upon any such pretense would be contra 
bonos mores, and an extortion on the relations. 


it is contrary to every principle of law and moral 


feeling. Such an act is revolting to humanity 
and illegal, and. therefore, any promise extorted 
by the fear of it could never be valid in law.” 
The legal authority for such occurrences was 
not derived from.the Roman law, for it cannot be 
found there. .On the contrary, the Ten Tables 
prescribe imperatively the various solemnities 
which were to be observed inthe burial of the 
dead, and a law of the Digest protects from cita- 
tion persons who are employed in performing the 
funeral rites. In later times a rescript of Jus- 
tinian enacts that obligations entered into with 
creditors to prevent the delay of burials shall be 
void, and inflicts a penalty on those who exact 
them. There was no authority in the canon law 
for such an arrest. Lyndewood, whose work was 
published in the year 1679, and has always been 
considered the great authority for ecclesiastical 
and canon law, says: ‘Heretofore the law was 
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that the burial of a dead person might be delayed 
for debt, but this was afterward abolished—for 
death dissolved all things, and albeit a man in his 
lifetime may in some cases be imprisoned for 
debt, yet his dead body shall not be disturbed.” 
The authority for such an arrest in English law 
was derived, from the technical language of the 
form of the writ of execution. Such an arrest 
could not be made on mesne process to compel an 
appearance from the nature of the thing itself. 
{t could only be taken in execution on a capias ad 
satisfaciendum, to enforce the satisfaction of a 
judgment, where the writ, in all cases of debt, 
directed the sheriff to have the body of the debtor 
at Westminster on the day of the return of the 
writ, to satisfy the plaintiff for his debt, without 
specifying whether the debtor be dead or living. 
The only purpose for the arrest of a dead body 
was to compel the relatives and friends of de- 
ceased to avoid the scandal and publicity of the 
delay of the funeral and for that cause to pay his 
debts. No other disposition of the body could be 
made by the creditors. A long time ago, in 1623, 
it was enacted by the English Parliament (21 
James I), that if a person die while he is held on 
arrest by an execution, the person at whose 
suit he stands charged may sue out new execution 
against his lands and goods. But I can not find 
any case reported where the judgment creditor 
was in such case allowed to control the disposition 
of the body or to keep it from the relatives of the 
deceased. As before stated the common law does 
not recognize any property in a corpse before 
burial. It could not, therefore, be sold for anat- 
omical purposes, and it must, by the common 
law, be buried. 

In the United States corpses have been more fre- 
quently arrested for debts due from the deceased 
than in England or elsewhere. In Massachusetts, 
as late as 1811, a statute was enacted to prevent 
this, imposing a fine upon the sheriff or other 
officer who did so. In Rhode Island a similar 
statute has als» been passed. The abolition of 
imprisonment for debt tended ina great measure 
to stop it. Where the right to arrest now prevails 
in some kinds of civil actions in some of the 
States, it would not be attempted by a creditor or 
officer, even where there is no special statute 
against it, because it is so revolting to all feelings 
of humanity. If the defendant dies while he is 
held on an execution on a judgment, it must be 
sued out against his property only, and is gener- 
ally subject to the action of a probate court ora 
court that has sole charge of the estates of de- 
ceased persons. The dead body is not in any in- 
stance in the United States at the disposal of or 
under the control of the creditor, or of the officer 
holding process in a civil action. 

In England the body of a criminal could not be 
arrested or disposed of for any crime committed 
during life if the deceased had not been charged 
therewith during life, except suicide. In some 
cases the law provides how the body of an exe- 
cuted criminal shall be disposed of by the author- 
ities. Onconviction of high treason, which is re- 
garded as the greatest crime known to the law, 





the punishment was that the offender be dragged 
to the gallows, and not be carried or walk; that 
he be hanged by the neck and then cut down alive, 
and his entrails be taken out and burned while he 
is yet alive, and that his head be cut off and his 
body divided into four parts, and his head and 
quarters be at the king’s disposal. This was the 
punishment which hung over the heads of our 
revolutionary forefathers when they signed the 
Declaration of Independence. 

In later times humanity to the offender provided 
a sledge or hurdle to take him to the place of exe- 
cution. It was not until the year 1814 that this 
punishment was changed by statute (54 George 
IIL. ch. 146), by which it is now provided that the 
offender be hanged by the neck until he be dead, 
and then afterwards beheaded and quartered and 
at the king’s disposal, and the king has power to 
alter this punishment. The above punishment 
did not, and does not now, apply to women. In 
case of every kind of treason they were and are 
to be burned alive, as was the custom throughout 
Europe for many centuries. In the year 1790, 
by statute 30 George ILI. ch. 48, women convicted 
of treason are to be dragged to the place of exe- 
cution, and there hanged by the neck until dead. 

If a man convicted of treason die before execu- 
tion, yet, says Lord Coke, his body is not forfeited 
to the king, but until execution remaineth his 
own. 

In England the bodies of ordinary criminals, 
who suffer capital punishment, are buried in the 
prison yard under the gallows, and quicklime is 
thrown upon the remains so as to destroy them as 
soon as possible. This is, however, only done in 
cases where the relatives and friends of the crim- 
inal do not ask forthe remains for burial. In the 
United States the bodies of executed persons are, 
if requested, either given to their friends for bur- 
ial, or are buried in some graveyard. The public 
authorities are not generally deemed to have any 
more right to dispose of the dead body of an exe- 
cuted criminal than they have in cases of natural 
death. In England, and in nearly all the States, 
provision is made by statute for the procuring of 
dead bodies for the use of medical colleges and 
schools. In 1789 there was a law passed by the State 
of New York to the effect that when persons were 
convicted of murder and sentenced to death 
the court might at its discretion add to the judg- 
ment that the body of such offender be delivered 
to a surgeon for dissection, and that the surgeon 
must be in attendance at the time of the execu- 
tion and take away the dead body for that pur- 
pose. It was also enacted in 1808 that the in- 
spectors of the State prisons may at their discre- 
tion deliver the bodies of such convicts as die in 
the said prison for the purposes of dissection. 
But in the New York Revised Statutes is a provis- 
ion that convicts who die in State prison, if not 
claimed by their relatives or friends within twen- 
ty-four hours after death, shall be delivered to 
certain medical colleges for dissection. 

In England in all cases of suicide the body of 
the deceased was buried in the highway at cross- 
roads with an iron stake driven through the body. 
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This was only carried out when the coroner’s jury 
decided the question of the sanity of the offender 
in the affirmative. This continued until 1823, 
when by statute (4 George IV, ch. 52) the body 
was required to be taken to the churchyard or other 
burial ground of the parish or place in which the 
remains were found, and was to be buried by the 
coroner, if found sane, within twenty-four hours 
after the finding, and such interment must take 
place at night between the hours of 9 and 12 
o’clock. The rites of Christian burial are not al- 
lowed by law in any case of suicide when the cor- 
oner’s jury decide the deceased to have been sane 
when the act was committed. This is seldom 
done, however, and the church officer, the parson, 
is bound by the verdict and must perform the bur- 
ial service according to the usual form as in other 
cases. 

From the foregoing review of the law of the 
subject, it appears that the right and duty of bur- 
ial, independent of the wishes of the deceased, is 
as follows: 1. The husband or wife of the de- 
ceased. 2. If no husband or wife survives, then 
the children of deceased. 3. If no children or 
husband or wife, then (1) the father, (2) the 
mother of deceased. 4. After them the brothers 
and sisters of deceased. 5. After them the next 
of kin, according to the course of the common 
law, to the most remote degree, according to the 
law of descent of personal property. 

Where parties have the duty and the right of 
burial, if itis exercised by them, they have the 
choice of the mode and place of burial as against 
others who take no part or responsibility in the 
matter. The party who would inherit the per- 
sonal property of the deceased will generally be 
liable for the reasonable funeral expenses of de- 
ceased. Ifa party takes upon himself the burial 
and funeral expenses of a person when he is not 
bound to do so, it must depend upon the circum- 
stances of each case as to whether he can recover 
them from the person who was bound by law to 
furnish them, and to contribute toward them; but 
he can recover from the estate of deceased. 
McCue v. Garvey, 14 Hun, 562. 

The stealing ofa dead body before burial is in- 
dictable as a misdemeanor at common law (Rex. 
v. Lyon, 2 Term, 733), not as stealing property, 
but as an offense against public decency. The 
stealing of a portion of a dead body is indictable 
for the same reason. An attempt to steal a dead 
body is also an indictable offense at common law. 
The term ‘‘body-snatching”’ applies to stealing 
the body after burial. There isa statute against 
it in each of the States. It isanindictable offerse 
at common law, mainly on the ground of public 
decency. Where there is a statute upon the sub- 
ject it supersedes the common law, and all offens- 
es of the kind must be prosecuted under that 
statute. Com. v. Cooley, 10 Pick. (Mass.) 37. An 
indictment will lie for stealing the coffin and 
grave clothes, the ownership of which, it is said, 
still remdin in the heir or in the executor. or in 
the party who furnished them. 


4 





CRIMINAL LAW—RAPE—INCEST. 





STATE v. THOMAS. 





Supreme Court of Iowa, March, 1880. 


Rape and incest are distinct offenses, and can not be 
charged inthe same indictment. Assent by both parties 
is a necessary ingredient to the latter crime. 


Appeal from Floyd District Court. 

The indictment in this case contains two courts. 
In the first the defendant is charged with having 
committed rape upon one Electa Thomas. In the 
second he is charged with having had carnal 
knowledge of one Electa Thomas, his daughter, 
and it is stated that the matters and things 
charged in the second count are the’same transac- 
tion charged in the first count. The defendant 
demurred to the indictment on the ground that it 
charges two distinct offenses, rape and incest, and 
is accordingly bad for duplicity. The court over- 
ruled the demurrer, and the defendant was found 
guilty upon both counts. Upon the first count 
the court upon motion set aside the verdict. Upon 
the verdict upon the second count the court ren- 
dered judgment. The defendant appeals. 

J. S. Rootand F. M. Goodykoontz for appellant; 
J. F. McJunkin, Attorney-General, for the State. 

Apams, C. J. delivered the opinion of the court: 

Section 4030 of the Code provides that ‘‘if any 
persons within the prohibited degrees * * * 
carnally know each other, they shall be deemed 
guilty of incest.” The second count of the in- 
dictment, which is the countin question, does not 
charge that the defendant and Electa Thomas 
carnally knew eachother. It merely charges that 
the defendant had carnal knowledge of Electa 
Thomas, his daughter. It was assumed, however, 
by counsel and by the court below that the count 
was sufficient to charge incest, and it is that alone 
of which the defendant stands convicted. The 
question argued by counsel and presented for our 
decision is as to whether rape and incest are nec- 
essarily distinct offenses, or whether they may, if 
the parties are related within the prohibited de- 
grees, as in this case, be a compound offense. 

The theory of the counsel for the State is that 
if a man has carnal knowledge of a woman related 
to him within the prohibited degrees, he is neces- 
sarily guilty of incest; and if he has carnal knowl- 
edge of her by force, he is also guilty of rape; so 
that the crime of rape committed by one person 
upon another, related within the prohibited de- 
grees, necessarily includes incest, and that the 
guilty person may be charged with both in the 
same indictment, and convicted of the latter, if 
not of the former. Consent of course excludes 
rape. Whether force and want of consent exclude 
incest, must be determined by the construction 
which should be put upon the section of the Code 
above cited. In construing that section it is to be 
observed that to cunstitute the crime of incest the 
parties must have carnal knowledge of each other. 
It is not sufficient that the man should have car- 
nal knowledge of the woman, unless it follows 
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that in such case she would necessarily have car- 
nal knowledge of him. 

We come, then, to the question whether it can 
be said that a woman who is ravished has carnal 
knowledge of the man within the meaning of the 
statute. In our opinion itcan not. The very use 
of the word knowledge indicates that the connec- 
tion is to be deemed one of the mind as well as 
the body. Itis further to be observed that the 
statute seems to imply that a person is not to be 
deemed singly guilty of incest. The language is: 
‘They shall be deemed guilty of incest.’ Pos- 
sibly, if the connection should be accomplished 
by fraud, the party perpetrating the fraud might 
be deemed guilty of incest. The innocent party 
of course could not be. Again, it is easy to see 
that rape and incest have eacb a distinct element 
of criminality. The use of force is criminal, but 
the criminality is essentially different from the 
corruption of the mind of the other party where 
force is wanting. 

As favoring the construction contended for by 
the counsel for the State, the case of Common- 
wealth v. Goodhue, 2 Met. 193, is cited. In that 
case it was held that the defendant might be con- 
victed of incest, notwithstanding the illicit con- 
nection might have been accomplished by force. 
The same was held in People v. Rowle, 2 Mich. 
Nisi Prius Reports, 209. The latter decision was 
made under a statute similar to ours, but it is not 
entitled to much weight as an authority. In Peo- 
ple v. Harriden, 1 Parker’s Criminal Reports, 
(N. Y.)°344, it was held, under a statute similar 
to ours, that where the illicit connection is accom- 
plished by force the defendant can not be convict- 
ed of incest, but only of rape. In Noble v. State, 
25 Ohio, the court assumed and stated by way of 
argument that the crime of incest can be commit- 
ted only by two willing parties. Deeming this to 
be the correct view, it follows that in our opinion 
rape and incest are necessarily distinct offenses 
and should not be charged inthe same indict- 
ment. 

Reversed. 

BECK and Day, J. J., dissent. 


+ 
+ 





STATE STATUTES OF LIMITATION—FRAUD 
—FEDERAL COURTS. 





JOHNSON v. ROE. 





United States Circuit Court, Eastern District of 
Missouri, April, 1880. 


1. Where a cause of action is concealed by fraud, the 
statute of limltations does not run in favor of the perpe- 
trator of the fraud. 

2. The Federal courts sitting in equity are not bound 
by State statutes of limitation, and will not follow the 
construction given to them by the Supreme Court of the 
State when in conflict with well settled rules of equity 
jurisprudence. 


In equity. Demurrer to bill. 





Patrick & Frank and John B. Henderson, for com- 
plainant; Glover & Shepley, for respondent. 


McOraky, Circuit Judge: 


The claim sued on originated in the execution 
of two promissory notes by John J. Roe, one 
dated February 28, 1867, for $65,000, and the 
other dated March 4, 1867, for $35,000, payable on 
cali and to himself. The fraud and breach ot 
trust charged against John J. Roe, asa director 
of the National Bank of the State of Missouri, is 
alleged as having been committed on the 14th day 
of April, 1868, and consisted, as the bill avers, in 
certain entries upon the books of said bank made by 
said Roe who was one of the directors, in collusion 
with the other directors of the bank. It is averred 
that said notes, and other similar notes given by 
the other directors, had been discounted by the 
bank and were held by it as part of the assets, 
and that on the date last named entries were 
fraudulently made upon the books of the bank 
showing payment thereof, though no part of said 
notes or either of them, except interest up to that 
time, had been paid, and no payment thereon has 
been since made. ‘his of course makes, if true, 
a clear case of indebtedness from said Roe to the 
bank. ‘The indebtedness, according to these alle- 
gations, accrued as early as the 14th day of April, 
1868. John J. Roe died on the 14th day of Feb- 
ruary, 1870. His estate was administered upon 
under the laws of Missouri, and this claim was 
not proven before the probate court. Said estate 
has been fully administered by the administrator 
and the administration closed. Certain real and 
personal property left by the deceased having 
passed to the defendants herein as his heirs, this 
suit is instituted to subject the same to the pay- 
ment of the plaintiff's demand, the bill for this 
purpose having been filed on the 17th day of June, 


* 1879. It will be seen that the cause of action ac- 


crued nearly two years before the death of John 
J. Roe, and more than ten years prior to the 
bringing of this suit, and is, therefore, barred by 
the statute of limitations of Missouri (if that 
statute is to be followed here), unléss the plaintiff 
has taken the case out of the statute by the alle- 
gations of his bill concerning the concealment of 
the alleged fraud and its discovery. Upon this 
point the bill alleges, in substance, that the fraud 
complained of was concealed by the directors of 
the bank (said John J. Roe, up to the time of his 
death being one of them), in collusion with the 
cashier, whereby the said National bank and its 
stockholders and creditors were kept in ignorance 
of the facts until July 10, 1877, when the fraud 
was discovered by the complainant. It is further 
alleged that the claim here sued upon arises out 
of the breach of an express trust by the said John 
J. Roe and his associates, and for that reason said 
statute of limitations does not affect the com- 
plainant’s right of recovery hereii.; and it is al- 
lege? generally, ‘that in consequence of said 
fraud and the concealment thereof as aforesaid, 
the claim here sued upon is in equity excepted 
from the operation of the statute of limitations in 
order to prevent such statute from operating as a 
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fraud upon said bank and your orator as receiver 
thereof.”’ 

Iam of the opinion that there isa sufficient 
averment in the bill of a fraudulent concealment 
of the cause of action, and the question, there- 
fore, is whether, notwithstanding such conceal- 
ment, the defendants can successfully plead the 
statute of limitations. 

The statute of Missouri concerning administra- 
tion requires the presentation of all claims against 
an estate within two years from the time of the 
publication of a notice of the administration to 
creditors, and it declares that ‘‘all demands not 
thus exhibited within two years shall be forever 
barred.’ There is a saving clause in favor of in- 
fants, persons of unsound mind, persons im- 
prisoned and married women, but nothing is said 
as to cases of concealed fraud. Wagner’s Stat- 
utes, vol. 2, pp. 86, 102. 

The general statute on the subject of the limita- 
tion of actions provides that in an action for relief 
on the ground of fraud the cause of action shall 
be deemed not to have accrued until the discovery 
of the fraud by the aggrieved party. 1 Wag. p. 
747. 

It is earnestly contended on behalf of the re- 
spondents that according to the construction 
placed by the Supreme Court of Missouri upon 
these statutes, the action is barred notwithstand- 
ing the discovery of the fraud within two years. 
Upon this subject counsel insist: 

First—That the statute regulating the prosecu- 
tion and collection of claims against an estate, ab- 
solutely bars all demands not exhibited within 
two years, and that since no exception is made by 
the statute itself in favor of demands growing out 
of concealed fraud, the court is not at liberty to 
engraft this exception upon the statute. 

Second—That the general statute of limitations, 
which does not contain a provision declaring that 
in actions on the ground of fraud the cause of ac- 
tion shall be deemed not to have accrued until 
discovery by the aggrieved party, does not apply 
to this case. 

Upon the first proposition we are referred to Mc- 
Kenzie vy. Hall, Ad. 51 Mo. 303; Richardson vy. 
Harrison, 36 Mo. 96. And upon the sec- 
ond to Rogers v. Brown, 61 Mo. 187. 
Without determining whether the authorities 
sustain the propositions stated, we turn to anoth- 
er inquiry which necessarily requires prior con- 
sideration. Is it true that the courts of the United 
States are bound to follow as rules of decision in 
equity cases the statutes of limitation of the seve- 
ral States and the construction given to them by 
the State judiciary? It is insisted that under the 
24th section of the Judiciary Act (R. S., § 721), 
the statutes of limitation of the several States 
where no special provision has been made by Con- 
gress, form the rule of decision in the courts of 
the United States, and that the same effect is giv- 
en to them as is given in the courts of the State. 
Such is undoubtedly the rule in cases at common 
law, and the statute by its terms applies to no 
other cases. I think it well settled that a Federal 
Court of equity is not bound by such statutes, and 





much less by the construction given to them by 
the State tribunals. In the exercise of the chan- 
cery jurisdiction conferred by the Constitution 
and laws of the United States, this court is not 
governed by the State practice. The Supreme 
Court has repeatedly decided that the rules gov- 
erning the exercise of this jurisdiction are the 
same in all the States and are according to the 
practice of courts of equity in the parent country 
as contra-distinguished from courts of law. The 
exercise of this jurisdiction is regulated by the 
act of 1792, (R.S., § 913), which declares that the 
modes of proceeding shall be according to the 
principles, rules and usages which belong to 
courts of equity as contra-distinguished from 
courts of law. The rules of decision in equity 
cases in the Federal Courts are to be uniform, and 
in the exercise of their equity jurisdiction, those 
courts are unaffected by State legislation. Boyle 
v. Zachary, 6 Pet. 188; United States v. Howland, 
4 Wheat. 115; Neves v. Scott, 13 How. 271; Noo- 
nan v. Lee, 2 Black, 507; Robinson vy. Campbell, 
3 Wheat. 323. 

The only question, therefore, is, whether this 
court should upon principle adopt and follow the 
statute of limitations of Missouri as construed by 
the Supreme Court of that State. If the inter- 
pretation given to the rulings of the Supreme 
Court of Missouri by the counsel for defendants is 
the true one, I do not hesitate to say that this 
court can not follow those rulings. The statute 
thus construed would be in direct conflict with a 
well settled rule of equity jurisprudence as under- 
stood and administered in the Federal Courts for 
many years. It would require this court to hold 
that, in a case where the demand happens to be 
against an estate, a party who has committed a 
fraud may consummate it beyond the possibility 
of remedy by concealing it. This seems to me to 
be a proposition that no court of equity can with 
propriety maintain if left free, as this court is, to 
consider it upon the merits. In cases where the 
Federal Courts follow in equity the State statutes 
of limitation by analogy, they do so because 
equity requires it, and the statutes are found to be 
in harmony with its general principles. 

The rule that the statute of limitations does not 
run in favor of one who perpetrates a fraud while 
he conceals it from the party injured, as a general 
doctrine of equity jurisprudence is too well settled 
to require the citation of authorities. 

‘The demurrer to the bill is overruled. 


NoTe.—The profession, upon reading this opinion, 
will see at once that it decides a question of signal im- 
portance to practitioners in the United States courts 
and embraces many principles not discussed, but dis- 
closed by the statements and allegations of the bill re- 
ferred to in the decision. 

1. Heirs take their several shares of the real estate 
of their ancestor and hold the same as trustees for 
his creditors nntil such time as all the creditor’s claims 
are absolutely barred. Metcalf v. Smith, 40 Mo. 546; 
Watkins v. Holman, 16 Pet. 25; Ferguson v.Scott,49 
Miss. 503. The same is true of personalty distributed to 
them. The bill alleges that the defendants’ ancestor 
was a director of the complainant’s bank, and as such 
perpetrated the fraud charged. He was, therefore, a 
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truscee for the corporation, that isto say, for its 
stockholders and its creditors. Jackson vy. Ludeling, 
21 Wall. 616; Twinlick Oil Co. v. Marbery, 1 Otto, 
588; Covington Co. v. Bowler, 9 Bush. 468; Goodwin 
v. Cincinnati Canal Co., 18 Ohio, 169; European Bf. 
Co. v. Poor, 59 Me. 278; Hole v. Bridge Co., 8 Kan. 
472; York R. Co. v. Hudson, 19 Eng. L. & Eq. 368; 
Scott v, Depyster, 1 Edw. Chan. 512. An action for 
a breach of trust by an intestate will lie against his 
administrator by express statute in Missouri. Wag. 
Stat. p. 87, § 29. Independent of the statute a court 
of equity would convert the perpetrator of a fraud 
into a trustee, and hold his executor and distributees 
to account forall benefits and actual value that the 
testator’s estate derived from afraud. Davidson vy. 
Tulloch, 6 Jur. (N. 8.) 543; Taylor v. Burham, 5 
How. 295. 

Distributees must refund in favor of a claimant 
guilty of no wilful laches or unreasonable neglect. 
Knatchbull v. Farnhead, 3M. & C. 122. And the ad- 
ministrator, after final settlement of the estate, is a 
stranger to any such proceeding. Gibson v. Mitchell, 
16 Fila. 529; State v. Roland, 23 Mo. 95. Heirs and 
distributees have no right to anestate as against a 
claim based upon a fraud of their ancestors; they are 
mere volunteers. Brittlebank v. Goodwin, 5 Eq. Cas. 
554; Woodhouse v. Woodhouse, 8 Eq. Cas. 514. From 
these authorities it will be seen that the complainant 
has the right to call upon the respondents who were 
distributees to refund, unless his claim was absolute- 
ly barred. 

2. The conclusion reached by Judge McCrary in his 
perspicuous opinion is that the complainant’s claim is 
not barred; that the State statute of limitations does 
not bind the National courts sitting in equity. 

Section 721 of the Revised Statutes of the United 
States declares that, ‘‘the laws of the several States, 
except where the Constitution, treaties and statutes of 
the United States otherwise require or order, shall be 
regarded as rules of decision in trials at common law 
in the courts of the United States, in cases where they 
apply,’’ and by its terms applies te trials at common 
law only. In the case of Hall v. Russel, 3 Sawyer, 
515, Judge Deady held that the State statute of limita- 
~ tions does not apply to suits in equity in the courts of 
the United States. Such has been the ruling in ad- 
mirality causes. Brown v. Jones, 2 Gall. 481. With 
this conclusion it became unnecessary to pass upon 
the question which the court adverts to, whether 
in a case of concealed fraud the statute of limitations 
bars the demand growing out of the fraud, although 
the fraud was unknown to the party aggrieved, and 
the statute in terms makes no exceptions. In Rogers 
v. Brown, 61 Mo. 192, the court holds that an equita- 
ble exception to the statute of limitations can not be 
created by a court of equity. We do not think that 
the decision can be reconciled with McMertey v. Mor- 
rison, 62 Mo. 148; Pearce v. Calhoun, 59 Mo. 272; 
Hunter v. Hunter, 50 Mo. 450; Thomas v. Matthews, 
51 Mo. 107; Southitt v. Stinson, 63 Mo. 274; Halilton 
v. Boggess, 63 Mo. 284; Smith v. Melton. 65 Mo. 415. 
And it is held that where no exception is made ina 
statute of limitations it does not begin to run until the 
discovery of the fraud. Bailey v. Glover, 21 Wall. 
342; Ricords v. Watkins, 56 Mo. 50. Exceptions to 
statutes of limitations will be implied when in furth- 
erance of justice, and the Supreme Court of the 
United States in the case of Levy v. Stewart, 11 Wall. 
244, in acase at law refused to follow the construction 
of the State statute of limitations of Louisiana, as 
made by the Supreme Court of that State. Courts of 
equity would relieve against the statute bar by pre- 
venting the bar, or removing the bar out of the way 
of the injured party in cases of concealed fraud. 





Stearns v. Page, 7 How. 829; Munson v. Hallowell, 26 
Tex. 484; Pratt v. Wortham, 5 Mason, 112; Sher- 
wood y. Sutton, 5 Mason, 144, 





NEGLIGENCE— ELEVATOR IN HOTEL RE- 
_MAINING UNGUARDED — LIABILITY OF 
LANDLORD. 





HAYWOOD v. MERRILL. 





Supreme Court of Illinois (Springfield) March, 
1880. 


M, a guest at a hotel, being assigned to a room which 
he had before occupied, and believing he could find it 
without difficulty, declined the services of the bell boy 
which were proffered. Arriving at the end of the hall, 
where the room was situated, M by mistake opened a 
door which led into an elevator opening, It was at 
night and the hall was dimly lighted. M not discerning 
his mistake stepped though the door, intending to strike 
a match and light the room, when he fell to the base- 
ment, receiving severe injuries. Held, that the conduct 
of the hotel keeper in permitting the dangerous open- 
ing to remain unguarded amounted to gross negligence 
and that M could recover. Held, further,that a verdict 
for $2,000 damages was not excessive. 


Appeal from the Appellate Court of the Third 
District. 

Scort, J., delivered the opinion of the court: 

This action was brought by John A. Merrill 
against John A. Hayward, to recover for personal 
injuries. Plaintiff wasa guest at a hotel kept by 
defendant. Adjoining the room assigned to plain- 
tiff, and on the same side of the hall, was a door 
nearly or exactly like the room door, and only 
two and one-half feet distant, that opened to an 
‘selevator’’ opening from the second floor to the 
cellar of the hotel building. Gas was burning 
in the hall on the same floor where the room 
plaintiff was to occupy was situated, but not very 
brightly. The rooms on either side of the hall 
were numbered with white figures about one inch 
in length, and could no doubt be read by the light 
in the hall by any one intent on observing them. 
The room plaintiff was to occupy was: numbered 
on the door *+38,°° and the door to the elevator 
opening was numbered in the same way ‘‘40.” 
The doors had the same trimmings—the knobs on 
them being exactly alike. Both doors had locks 
and keys, but neither of them seemed to have 
been locked on the night of the accident to 
plaintiff. 

The door to the *‘ elevator ’’ opening was fhung 
on the outside of the jamb and even with jthe 
surface of the walls of the hall, and opened out 
into the hall, while the door to the bed-room set 
in the usual distance and opened into it. Room 
‘38°? was the last one on the left hand side of the 
hall, being a corner room. Two sides of the sel- 
evator”’ opening were inclosed by plastered walls 
of this room. Having recently been a guest at 
the house, and having occupied room ‘38,”’ which 
was now assigned to him, plaintiff believed he 
knew the location of the room and could readily 
find it without the assistance of the bell-boy, 
that had been directed by the clerk in the office to 
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show him to his room. After discharging the bell- 
boy he proceeded, as he supposed, to room ‘** 38,”’ 
being the last room on the left side of the hall, but 
by mistake opened door numbered **40,”? and on 
stepping in to light a match he fell to the base- 
ment through the ‘ elevator’? opening, sustaining 
very severe injuries. On the trial in the circuit 
court plaintiff recovered a judgment of $2,000. 
That judgment, on defendant’s appeal, : was af- 
firmed in the appellate court, and the defendant 
brings the case to this court on appeal. 

One ground insisted upon for the reversal of the 
present judgment is that plaintiff was guilty of 
contributory negligence, and as it is said defend- 
ant was not guilty of gross, in regard to that 
which caused the injury to plaintiff, it is coatend- 
ed, with great confidence, that the findings in the 
court below were not warranted by the evidence. 
The argument made on these questions might 
with great propriety have been made in the court 
whence this case comes. The same questions 
were no doubt made before the jury, and the find- 
ing was against the defendant. That finding was 
afterwards, on defendant’s appeal, affirmed in the 
appellate court, where it was the duty of the court 
to review the evidence as to the negligence of the 
parties. But no such duty devolves on this court. 
Only questions of law are reviewable in this court 
in such cases. 

The finding of the facts by the appellate court 
is by the statute made conclusive upon this 
court. The jury must have found from the evi- 
dence before them that defendant was guilty of 
such negligence, and that plaintiff observed such 
eare for his personal safety as would authorize a 
recovery. That finding was affirmed by the ap- 
pellate court. The affirmance of the judgment 
impliesasmuch. It is now insisted that this court 
shall pronounce that the evidence in the record is 
no sufficient warrant for the action of the lower 
courts. This we have no rightful authority to do. 
So far as the questions made are questions of fact, 
or as so faras they depend on facts, this court is 
conclusively bound by the finding of the appellate 
court as to them. 

It may, therefore, be assumed that plaintiff has 
established a right of recovery, and the most im- 
portant question presented for our consideration 
is, whether the damages found are excessive. Con- 
ceding as we must d. that on the facts found 
plaintiff is entitled to a recovery, we can not say 
the dam‘ ges assessed are so disproportionate to 
the injuries sustained that the judgment for that 
reason alone should be reversed. All the testi- 
mony shows the injuries were not only severe, in- 
ducing great suffering, but were and are of a 
permanent character. It was proven he was inca- 
pacitated to pursue his usual avocation, and in 
consequence of which he lost his situation, where 
he was receiving goo%3 wages. 

It is conceded the second instruction, to which 
objection is taken, states correctly an abstract 
principle of law. It is said it contains no refer- 
ence to the duty devolving on plaintiff to observe 
due care for his personal safety. That principle 
was fully declared in the preceding instruction, 





and it was not necessary to repeat it in this one. 
The principle announced was applicable to the 
facts, and it was entirely proper the court should 
give it. Nor do we perceive the force of the crit- 
icism made on the fourth instruction of the series 
given for plaintiff. It states the well understood 
principle, that any one keeping a hotel must use 
ordinary care to prevent accidents to persons who 
may be guests at his house, and then it is added, 
if the ‘‘elevator opening” was dangerous to guests 
unacquainted with its location, it was the duty of 
defendant to take ordinary care, by suitable pro- 
tections, to insure the safety of guests at the ho- 
tel. 

That is the law as applicable to the facts of this 
case as it comes before us. hat which caused 
the injury to plaintiff was a dangerous opening, 
and, if we accept as proven that which the testi- 
mony tends to establish, it was certainly not suffi- 
ciently protected. It was known to defendant to 
be dangerous, for one of the employees of the 
hotel had fallen there and been injured in the 
same way, and the conclusion is fully warranted 
that the omission to better secure it was gross 
carelessness. Conceding that plaintiff was guilty 
of a want of some degree of care, still it was 
slight in comparison with the negligence of de- 
fendant, which, we are authorized from the find- 
ings of the lower court to believe, was gross in 
permitting the continued existence of such an 
opening in his house after it was known to him to 
be dangerous both to employees and guests. 

The proprietor of a hotel to which he invites 
the public to come that he may make gains 
thereby, has no right to permit the existence of 
such an opening as this one was unless suitably 
guarded, that the slightest mistake on the part of 
the guest might not prove fatal. Had plaintiff 
been intent on observing the number on the room 
door, he might have discovered the room he 
wished to enter; but by the merest accident he 
opened the next door, and this slight inattention 
was the cause of his severe injuries. The open- 
ing ought to have been better protected than it 
was, and the omission to do so, under the circum- 
stances proven, may well be attributed to defend- 
ant as gross negligence. The judgment will be 
affirmed. 

Judgment affirmed. 


Norte.—See Parker vy. Portland Publishing Uo., 9 
Cent. L. J. 108. 





EVIDENCE — PRINCIPAL AND SURETY — 
JUDGMENT AGAINST PRINCIPAL. 





STEVENS v. SHAFER. 





Supreme Court of Wisconsin, December, 1879. 


A judgment against the principal in an official 
bond, appearing by the record to have been recovered 
for acts or omissions which would be a breach of the 
conditions of the bond, is admissible against the sure- 
ties,in an action upon the bond, as at least prima facie 
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evidence of plaintiff’s right to recover, and of the 
-amount he is entitled to recover. 


Appeal from Winnebago Circuit Court. 


Moses Hooper, for respondent; Charles W. Felker, 
for appellants. 


TAYLOR, J., delivered the-opinion of the court: 

The - respondent, as sheriff of Winnebago 
county, appointed Stephen W. Race one of his 
deputies, and took from him a bond, with Shafer 
and W. W. Race, the appellants, as his sureties. 
‘The bond was joint and several, and was con- 
‘ditioned ‘*that Stephen W. Race should well and 
faithfully, in all things, perform and execute the 
‘duties of the office of deputy sheriff of the county 
of Winnebago, during his continuance in office as 
deputy sheriff, without fault, deceit or oppression, 
and should pay over all money that might come 
into his hands as such deputy sheriff which may 
be so required by law.”’ 

An action had been brought against the sheriff 
to recover the amount of an execution issued upon 
a judgment rendered in a justice’s court, which 
had been placed in the hands of his deputy, Race, 
and which he had failed to collect; and in that 
action a recovery was had against the sheriff an 
the ground of negligence on the part of the 
deputy in not levying upon the property of the 
defendant in the execution, he having sufficient 
to satisfy the same, and that afterwards the exe- 
cution debtor went into bankruptcy, and the 
plaintiff was unable to collect his debt. Of this 
.action the deputy, Race, had notice, and appeared 
and defended the same at his own expense. 

After judgment in that action the sheriff com- 
menced the present action upon the bond of the 
deputy. Upon the trial the judgment upon which 
the execution was issued and placed in the hands 
of Race was admitted. The plaintiff offered in 
evidence the execution issued upon such judg- 
ment, together with the return of deputy Race 
thereon, ‘‘that after using due diligence and mak- 
ing diligent search, he was unable to find any 
personal property wherewith to satisfy the exe- 
cution;”? and then offered in evidence the judg- 
ment roll in the said action against the plaintiff. 
Defendants W. W. Race and Shafer objected to 
the judgment roll as evidence against them on 
several grounds, but the court below overruled 
the objections and permitted the record to be re- 
ceived in evidence. 

Plaintiff gave evidence that he had paid the 
judgment recovered against him, and some other 
evidence, tending to show that the defendant in 
the execution had personal property in the county 
out of which the amount of the execution might 
have been realized, while. the same was in the 
hands of the deputy, Race; but, as the court di- 
rected the jury to return a verdict for the plaintift 
for the full amount of the judgment recovered 
against him in the former action, that evidence is 
not important in determining the questions relied 
upon by the appellants for a reversal of this 
judgment. The complaint in the record of the 
action against the sheriff shows (that plaintiff's 





cause of action in that case was founded upon the 
neglect of the deputy, Race, as above set forth. 

The only exception to the evidence in the case 
which it is material to consider is that taken to 
the introduction of the judgment roll in the 
action against the sheriff. The learned counsel 
for the appellants insist that, as they were not 
parties to that action, and had no notice thereof, 
it was not evidence against them in this action for 
any purpose. It is not denied but that it was 
properly received as evidence against Stephen W. 
Race. the deputy, as he had notice of the action, 
and defended the same, and was, therefore, bound 
thereby. 

In the case presented by the record, the princi- 
pal having had notice of the action against the 
sheriff for his default, and having appeared and 
defended that action, the judgment against the 
sheriff is just as conclusive against him as though 
the sheriff, after having been compelled to pay 
that judgment, had brought an action against his 
deputy for such neglect and misconduct, and had 
recovered judgment against him in that action. 

The exceptions of the appellants present the 
question whether the sureties in an official bond 
are bound in any way by a judgment against their 
principal, in an action not brovight upon such 
bond, for a breach of duty which they have cov- 
enanted against in such bond. After examining 
a great number of decisions, in which the ques- 
tion has been discussed and decided, we think the 
great weight of authority, as well as the better 
reasons, are in favor of holding that the judgment 
against the principal is admissible as evidence 
against the sureties; and without deciding how 
far and upon what points the same is conclusive, 
we hold that the same is at least presumptive evi- 
dence of the right of the plaintiff to recover, and 
of the amount of such recovery when the execu- 
tion of the bond is proved or admitted, and the 
record of the former judgment shows that the 
recovery was for acts or omissions, the proof of 
which would be a breach of some one or more of 
the conditions of the bond. It is urged by the 
counsel for the appellants that such judgment is 
‘res inter alios acta,’’? and, therefore, not admissi- 
ble. We think otherwise. It will be remembered 
that in an action of this kind the plaintiff’s right 
of action depends upon the fault or misconduct 
of their principal, and such fault or misconduct 
must be proved in the action in order to entitle 
the plaintiff to recover at all. It would seem, 
therefore, that a judgment against such principal, 
which is absolutely conclusive against him, that 
he was guilty of such fault, ought to be at least 
presumptive evidence against his sureties of that 
fact. 

It is evident the sureties could, in an action 
against them, make use of a judgment in an 
action against their principa: as a defenge when 
the judgment was in his favor. 

Suppose in this case the sheriff had first 
brought his action against the principal, such 
principal not having had any notice of the pro- 
ceedings against the sheriff, and in such action 
the jury had found a verdict in favor of the de- 
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fendant, on the ground that he had not been 
guilty of any neglect in not collecting the amount 
of the execution; and after such verdict and 
judgment the sheriff had brought his action 
against the sureties in the bond of the principal, 
alleging the same neglect of the deputy as his 
cause of action. Is it not evident that the sure- 
ties could use the judgment in favor of their 
principal as a complete answer to the plaintiff's 
cause of action? The judgment in favor of the 
principal in the former action would be-conclu- 
sive evidence against the sheriff that he had not 
been guilty of the neglect charged against him. 
The sheriff could only recover in the action 
against the sureties by proof of the guilt of their 
principal, and, as between the sheriff and the 
principal, the question of his guilt would be res 
adjudicata in the first action. Such judgment 
would, therefore, be a complete bar to the action 
against the sureties. 

Again, if the sheriff had sued the principal 
without joining the sureties, and he had recovered 
a sum of money less than he had been compelled 
to pay on account of the default of his deputy, 
and had then commenced a suit against his sure- 
ties, claiming a larger sum, it is also evident that 
the judgment against the principal would be con- 
clusive in favor of the sureties as to the highest 
amount of damages he could recover against 
them. The judgment against the principal would 
be conclusive against the sheriff as to the extent 
to which he had been damaged by his default, 
and the sureties, who are to answer only to the 
extent of the injury sustained by the sheriff on 
account of the default of their principal, could 
avail themselves of the verdict in the former 
action to limit the amount of damages, and the 
sheriff would be as completely bound by the same 
as though he had expressly agreed that his dam- 
ages did not exceed the amount of the former 
verdict. 

These illustrations show that the judgment in 
the action against the principal is not entirely 
‘*‘res inter alios acta,’’ as to the sureties. Such 
judgment, if adverse to the plaintiff, is conclusive 
in favor of the sureties, and in any event is con- 
clusive as to the extent of damages which he may 
recover against them. This view of the question 
is maintained in the following cases: Master v. 
Strickland. 17 S. & R. 354, 358; Drummond v. 
Prestman, 12 Wheat. 515, 519, 520; Webbs v. State, 
4 Cold. (Tenn.) 200, 202. 

There is another view of the question which is 
well stated by a very able and learned judge, 
‘Chief Justice Shaw, in the case of City of Lowell 
v. Parker, 10 Met. 309, 315, which was also an 
action against the sureties on an official bond. 
In reply to the same objection which is made in 
this case, that the judgment against the principal 
was res inter alios, and, therefore, not admissible 
against the sureties, the learned chief justice said: 
‘We think this objection can not be supported 
under the circumstances of this case. When one 
is responsible, by force of law or by contract, for 
the faithful performance of the duty of another, 
a judgment against that other for the failure of 





the performance of such duty, if not conclusive, 
is prima facie evidence, in a suit against the party 
so responsible for that other. If it can be made 
to appear that such judgment was obtained by 
fraud or collusion it will be wholly set aside. But 
otherwise it is prima facie evidence, to stand until 
impeached or controlled, in whole or in part, by 
countervailing proofs.”’ 

Other courts have placed the admissibility 
of the judgment against the principal in evidence 
against the surety, in cases where the bond is the 
joint bond of the principal and surety, or their 
joint and several bond, on the ground that, as the 
judgment against the principal in the first action 
is conclusive against him in the second, it must 
have the same effect as against his co-obligees; 
and others, on the ground that, in a case like the 
present, a notice to the principal, who is one of 
the co-obligees in the bond with the surety, is 
notice to all, and, therefore, all are bound by the 
judgment against the principal. These reasons 
for holding the judgment against the principal 
evidence against the sureties, were relied upon to 
some extent in the following cases: Bartlett v. 
Campbell, 1 Wend. 50; Fay v. Ames, 44 Barb. 
327, 333; Evans v. Commonwealth, 8 Watts, 398; 


. Eagles v. Kern, 5 Whart. 144. 


The reasons for holding to the rule laid down 
by Chief Justice Shaw, in the case above cited, 
we think, are most satisfactory, and, as we under- 
stand them, they are the following: First, because 
the judgment in the action against the princi- 
pal, when in his favor, is a complete bar to the ac- 
tion against the sureties, and in any case fixes an 
absolute limit to the damages which can be re- 
covered against them, it should be mutual, so far, 
at least, that when the judgment is against the 
principal, it should be presumptive evidence 
against the sureties; and, second, the nature of 
the contract in official bonds is that of a bond of 
indemnity to those who may suffer damages by 
reason of the neglect, traud or misconduct of the 
officer. 

The bond is made with the full knowedge and 
understanding that in many cases such damages 
must be ascertained and liquidated by an action 
against the officer for whose acts the sureties make 
themselves liable, and the fair construction of the 
contract of the sureties is that they will pay all 
damages so ascertained and liquidated by an ac- 
tion against their principal. This construction of 
the contract is the most reasonable, and works no 
hardship against the sureties. It is better for 
them that this should be so. Otherwise it would 
be necessary for every person who desired to hold 
the sureties for the misconduct of their principal 
to join them in the first action, or else be subject- 
ed to a second litigation of the same matter, if, 
unfortunately, he should fail to obtain satisfac- 
tion after judgment against the principal; where- 
as, if the rule heldin the case of City of Lowell 
v. Parker, supra, is adhered to, the party injured 
will in most cases litigate the matter with the 
principal alone. 

The principal is the one who ought to be at the 
expense of the litigation and who ought to pay 
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the damages. He is also the one who has the 
knowledge of the facts, and is certainly better 
prepared to litigate the matter than the sureties, 
who are not supposed to have any knowledge of 
the transaction. Certainly the defense is likely 
to be properly made by the principal, who has full 
knowledge of the facts, and who is to suffer most 
severely in case of a decision adverse to him. In 
most cases of this kind if the sureties were sued, 
in the first instance, with their principal, the de- 
fense of the action would be made by such prin- 
cipal; and yet the judgmentin such an action 
would necessarily be conclusive upon all. Hold- 
ing the judgment against the principal alone pre- 
sumptive evidence as against the surties, of the 
facts established by such judgment, can work no 
hardship so long as the right is reserved to them 
of showing that the defense in such action was 
not made in good faith, was fraudulent, collusive, 
or suffered to be obtained through mistake as to 
the facts. 

The rule laid down fn the case of City of Lowell 
v. Parker is fully sustained by the following cas- 
es: Lee v. Clark, 1 Hill, 56; Franklin v. Hunt, 2 
Hill, 671; Westervelt v. Smith, 2 Duer, 449; An- 
nett v. Terry, 35 N. Y. 256; Fay v, Ames, 44 Barb. 
327; Bartlett v. Campbell, 1 Wend. 50; Hazard v. 
Nagle, 40 Pa. St. 178; Eagles v. Kern, 5 Whart. 
144; Evans v. Commonwealth, 8 Watts, 398; Mas- 
ser v. Strickland, 17 S. & R. 354; Webbs v. State. 
4 Cold. (Tenn.) 199, 200; Atkins v. Bailey, 9 Yer- 
ger, 111; Baylee v. Marsh, 1 Yerg. 460; Drummond 
v. Prestman, 12 Wheat. 515; McLoughlin v. Bank, 
7 How. (U. S.) 220, 229; Iglehart v. State, 2 Gill 
& John. (Md.) 235, 245; Dane v. Gilmore, 51 Me. 
544, 551, 555; Tracy v. Goodwin, 5 Allen, 409; 
Train v. Gold, 5 Pick. 380; Charles v. Haskins, 14 
Towa, 471; Lyons v. Northrup, 17 Iowa, 314; Duf- 
ficld v. Scott, 3 T. R. 374; Jones v. Williams, 10 
L. J. N.S. Exch. 120, 123; State v. Woodside, 7 
Ired. (N. C.) 296; McLin v. Hardie, 3 Ired. 407; 
State v. Colerich, 3 Ohio, 487; Westerhaven v. 
Clive, 5 Ohio, 82. 

The only cases in this court bearing upon this 
question are Gerber v. Ackley, 32 Wis. 233; Save- 
land v. Green, 36 Wis. 612; and Elwell v. Pres- 
cott, 38 Wis. 274. Neither of these cases decide 
the point in question. Freeman on Judgments, 
§ 180. 

The learned counsel for the appellants has ‘cited 
several decisions, of courts in New York and oth- 
er States, which seem to hold to the doctrine con- 
tended for by him, and particularly relies upon 
the cases of Douglass v. Howland, 24 Wend. 35, 
and Thomas v. Hubbell, 15 N. Y. 405. Of these 
cases it may be said that the Court of Appeals, in 
the case of Thomas v. Hubbell, 15 N. Y. 405, did 
not hold that the judgment against the principal 
could not be received as prima facie evidence 
against the sureties, but did hold that the sureties 
were at liberty, notwithstanding the judgment 
against the principal, to show that there was a 
good defense as against their principal to the ac- 
tion, and so defeat the plaintiff’s action. When 
this case came before the Court of Appeals the 
second time, (35 N. Y. 121) the judgment for the 





plaintiff in the court below was affirmed. But 
the court held that the judgment against the prin- 
cipal was conclusive as to the amount of damages 
the plaintiff eould recover against the sureties, 
and that they were not concluded by the judg- 
ment as to the merits of the action, but might 
show affirmatively that the plaintiff had no right 
of action against their principal as a defense, the 
same as was held on the first appeal. It would 
seem thatin both cases, both in the Court of Ap- 
peals and the court below, the judgment was con- 
sidered as prima facie evidence, but that the de- 
fendants were not concluded by it. In the case 
of Douglass v. Howland. the action was brought 
upon a contract by which the principal agreed to 
account for and pay over such sum as should be 
found due and owing by him to the plaintiff, and 
which the defendant had guaranteed the per- 
tormance of. The plaintiff had filed a bill against 
the party to compel him to render an account and 
pay over what was due, and had judgment 
against the party, which was not paid; afterwards 
he brought suit against the guarantor upon his 
covenant of guaranty. Upon the trial of this ac- 
tion the plaintiff offered the decree in evidence 
against the guarantor. Justice Cowen, who de- 
livered the opinion of the court, after an able and 
quite exhaustive review of the cases, comes to the 
conclusion that the record was not admissable, as 
being res inter alios acta; but at the close of his 
argument it seems to me he very greatly weakens 
its force by admitting that if the party for whom 
the defendant was guarantor had rendered an ac- 
count voluntarily, and without action, and had 
admitted an amount due upon such account, the 
balance so struck by the parties would have been 
conclusive upon the guarantor; ‘“‘that the striking 
of such balance would be an admission making a 
part of the res geste,”’ and bind the defendant. 

To me there does not seem to be any force in 
the distinction made by the learned judge. If the 
rendering of an account voluntarily by the princi- 
pal would bind his surety, why should he not be 
bound when such account is rendered under the 
watchful and unprejudiced supervision of a court 
of chancery? Certainly it could make no differ- 
ence whether the account was rendered in or out 
of court, if the account was rendered and balance 
struck by the principal himself. Within the de- 
cision of the learned justice, if the record of the 
proceedings in chancery had shown that the court 
had found the balance upon an account rendered 
by the principal and as struck by him, the account 
so rendered, though a part of the proceedings in 
the former action, would have been evidence 
against the guarantor, and would have concluded 
him. This was expressly held by the eourt in the 
case of Inglehart v. State, 2G. & J. 235,245. See, 
also, on the same point, Drummond v. Prestman,,. 
12 Wheat. 519, and cases cited; Tyler v. Ulmer, 
12 Mass. 164: Mott v. Kip, 10 Johns, 478; Gover- 
nor v. Twitty, 1 Dev. 153. 

If the admissions, statements and confessions of 
judgment by the principal are to be received in 
evidence against the sureties, as either presump- 
tive or conclusive proofs of the facts admitted, 
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stated or confessed, there does not appear to be 
any good reason for holding that the findings of a 
court or jury upon such admissions, statements 
or confessions should not be presumptive evidence 
of such facts against them. 

Whilst we are compelled to admit that the au- 
thorities are conflicting upon the question under 
consideration, we are clearly of the opinion that 
the weight of authority is in favor of holding the 
judgment against the principal in an official bond 
prima facie evidence against the sureties. 

The defendants having given no evidence upon 
the proofs offered by plaintiff he was clearly enti- 
tled to judgment, and there was no error in di- 
recting the jury to find for him. 

The judgment of the circuit court is affirmed. 


ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF INDIANA. 
January, 1880. 


CRIMINAL LAW — EVIDENCE OF CHARACTER OF 
DEFENDANT .—The defendant was tried for grand lar- 
ceny and acquitted. On the trial she was permitted to 
prove that her general moral character or reputation 
in the neighborhood where she lived was good, the 
prosecuting attorney insisting that the evidence should 
be confined to the defendant’s general reputation for 
honesty and integrity. Held, that in all cases where 
evidence is admitted touching the general character of 
a party, it ought to bear reference to the nature of the 
charge against him, and should be restricted to the 
trait of character which is in issue. The court erred 
in not limiting the defendant’s evidence of character 
to her reputation for honesty and integrity. Appeal 
sustained. Opinion by WORDEN, J.—State v. Bloom. 


PRINCIPAL AND SURETY—SUBROGATION—EQUIT- 
ABLE ASSIGNMENT.—Where an assignment of a judg- 
ment to the surety of the judgment-defendant was made 
upon the order book by the attorney of record of the 
creditor, but it was not shown that the attorney had 
authority to assign the judgment: Held, thatif such 
assignment were void as a legal assignment for want of 
authority, it was a good assignment in equity and 
placed the record in such condition that no one would 
believe the judgment satistied, for the fact appeared 
otherwise upon the fact of the record itself. It is im- 
material whether in point of fact there was an assign- 
ment of the debt or not; for if upon equitable princi- 
ples the surety was entitled to it, a court of equity 
will consider that as done which ought to have been 
done, and if necessary for the protection of the surety 
will decree an assignment to be made. Judgment re- 
versed. Opinion by Scott, J.—Manford v. Frith. 


DEED—COVENANT RUNNING WITH LAND — LEX 
Loct Sirus.--Fisher, being the owner of land in 
Minnesota, conveyed it by warranty deed to Kinman, 
who conveyed it in the same way to Parry. Both 
deeds were executed in Indiana, while all the parties 
were residents of said State. The land having been 
lost to Parry by means of a prior mortgage, this action 
was brought by him against Fisher upon the covenant 
of warranty in his deed to Kinman. ScorTr,-J., said: 
**The only question in the case is whether the law of 
Indiana, the place where the deeds were made, will 
govern in the interpretation of the contract, or the law 





in Minnesota, where the land conveyed is situated, 
The deed contains the words ‘ convey and warrant,’ 
which by the statute contains the covenant against in- 
cumbrances, which is a personal covenant, and under 
the facts Kinman could have maintained an action 
against Fisher for a breach of this covenant. But the 
statute of Indiana makes the deed contain also a cov- 
enant for quiet possession. This latter covenant is in 
future and runs with the land. By the statute of 
Minnesota no such covenant is contained in the deed. 
Parry could maintain an action against Fisher only on 
some covenant running with the land, as an assignee 
of a vendee can not maintain an action against the 
vendor of his vendor on the breach of a covenant pure- 
ly personal. In determining whether a conveyance of 
real estate contains a covenant that runs with the land, 
the lex loci situs governs. It follows therefore that 
Parry has no right to recover against Fisher.’’ Judg- 
ment reversed.—Fisher v. Parry. 


a a 


SUPREME COURT OF MISSISSIPPI. 
March-April, 1880. 


PURCHASE OF LAND — WHEN HOLDER OF TITLE 
NOT TRUSTEE FOR PERSON PaYING PURCHASE- 
MONEY.—1. If the purchaser of land pays the price 
and has the title conveyed to another, for whom 
he is under a legal or moral obligation to provide, or 
towards whom he has placed himself in loco parentis, 
the purchase will be presumed to be a settlement and 
nota trust forthe purchaser. 2. This presumption 
may be rebutted by evidence, but it can not be affirm- 
ed that the chancellor decided erroneously in holding 
in this case that the legal presumption attending the 
purchase by complaint was not rebutted. Decree af- 
firmed. Opinion by CAMPBELL, J.—-Higdon v. Hig- 
don. 


EVIDENCE — WIFE CAN NOT TESTIFY AGAINST 
HUSBAND, WHEN.—It is error to allow a wife to tes- 
tify in acriminal case against her husband, even 
though she do so willingly. On the trial of B for ar- 
son his wife was offered as a witness for the State. B 
objected to her competency, but the court after in- 
forming her that she need not testify against her hus- 
band unless she was willing to do so, and that the law 
would not compel her, adjudged she was competent 
if she testified willingly. She therefore gave her evi- 
dence. Held, that the ruling of the court below was 
erroneous. Reversed. Opinion by GEORGE, C.J.— 
Byrd v. State. 


DIVORCE — WHAT IS HABITUAL, CRUEL AND IN- 
HUMAN TREATMENT.— 1. ‘‘Habitual, cruel and in- 
human treatment, marked by personal violence,’’ is 
cause for a divorce from the bonds of matrimony. 
Code, § 1767. The clause ‘‘ marked by personal vio- 
lence,’’ defines the kind or degree of treatment which 
is cause for a divorce. 2. Cruel and inhuman treat- 
ment, practiced by one of the married parties towards 
the other, with such persistency as to have become 
the accustomed conduct of the party, and which is 
characterized by ‘*personal violence,’’ entitles its vic- 
tim toa divorce. 3. This treatment must be habit- 
ual. A single act of violence, ordinarily, would not 
suffice. It might never be repeated. It need not have 
been frequent. Itis not necessary for personal vio- 
lence to attend the daily intercourse of the parties. If 
the treatment is persistently cruel and inhuman, and 
occasionally it is characterized by personal violence, 
so as to beget the apprehensivun that it is liable to oc- 





cur again, at any time, when the fury of passion may 
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impel the offender, it is sufficient. Decree re- 
versed. Opinion by CAMPBELL, J.—Johns v. Johns. 


CRIMINAL EVIDENCE — RES GEST. — Appellant 
was convicted of the murder of his wife by poisoning. 
The evidence showed that the wife being discovered 
about eight a. M.,in herroom vomiting, her husband, 
who was at work in the field, was sent for, and shortly 
afterwards the manager of the plantation was sent to 
for medicine and assistance. He came with medicine, 
which he administered to the sick woman. In re- 
sponse to his inquiries as to her feelings and symp- 
toms, she said that she felt as if she was on fire in- 
side, and being asked what she had eaten, replied, 
‘*nothing but some bread and coffee at breakfast.’’ She 
died the next day. Held, that the answer of the wo- 
man as to her symptoms was admissible, but the ad- 
mission of what she said as to the bread and coffee 
was error. The groans, exclamations or statements of 
a sick or injured person, expressive or explanatory of 
his then present feelings or symptoms, whether made 
to a physician or other person, are receivable in evi- 
dence, because they are regarded as illustrative of the 
symptoms; and where the symptoms constitute the 
fact to be determined, the symptoms and explanations, 
uttered while they are being suffered, are properly 
treated as part of the res geste. Butif the statements 
are in narrative form, relate to the past rather than to 
the present, and detail the causes which have pro- 
duced the symptoms, rather than the symptoms them- 
selves, they are inadmissible, whether made to a phy- 
sician or other person. The exceptions to the rule 
that declarations of one party, in order to be admissi- 
ble against another, must be simultaneous or contem- 
poraneous with the principal event, seem to rest 
upon the idea that the interval of time has been 
very brief; that they are made to the person first 
proffering assistance or making inquiry,and that there 
has neither been opportunity nor motive for fabrica- 
ting a false story. The case at bar does not come up 
to these requirements. The time which elapsed be- 
tween the drinking of the coffee by the deceased and 
the statement with regard to it is not fixed; but we 
gather from the record that about one hour, proba- 
bly, had intervened. Several persons had reached 
her and undertaken to relieve her before the manager 
of the plantation was sent for, and it is reasonable to 
suppose that surmises and suggestions had been made 
by them with reference to the nature and cause of the 
malady. Reversed. Opinion by CHALMERS, J.— 
Field v. State. 





SUPREME COURT OF MINNESOTA. 


January-March, 1880. 


LARCENY—AUTREFOIS CONVICT.—By the laws of 
this State simple larceny is a misdemeanor; stealing 
from a shopa felony. Held, that a conviction for 
simple larceny of a hat is a bar to an indictment for 
larceny of the same from a shop, the stealing in both 
cases being one and the same. Reversed. Opinion 
by Berry, J.—State v. Wiles. 


AGREEMENT TO MAKE ABSTRACT OF TITLE—LIA- 
BILITY.—The firm of C & B was employed by W to 
make and furnish a correct abstract of title to certain 
lands from October 1, 1872, to November 24, 1877, as 
the same appeared of record in H county. Held, 
that the effect of the contract was to obligate them to 
make a full and true search and examination of the 
records relating to the title during that period. and to 
note upon the abstract every transfer, conveyance and 





other matter in any way affecting the title actually 
made and entered of record between those dates. It 
imposed upon them no duty or obligation to inquire 
into the existence of any judgments entered or con- 
veyances recorded prior to October 1, 1872. They 
were not required to ascertain or certify as to any lien 
arising under any such prior judgment, though the 
same may have first attached and become operative 
after that time, by reason of the fact that the judg- 
ment debtor then first acquired title to the premises; 
nor were they bound to inquire or state whether the 
title vested in any grantee during the peried covered 
by the contract, w1s affected by any prior conveyance 
or any estoppel growing out of any covenants therein. 
Affirmed. Opinion by CORNELL, J.— Wakefield v. 
Chadwick. 

CHECK—WHAT NOT SUFFICIENT TO CONSTITUTE 
A.—A writing was inthis form: ‘‘ $200. St. Paul, 
Minn., January 22, 1879. D.&Co., Bankers: Pay to 
the order of, on sight, two hundred dollars in current 
funds. E. L.’’ Held, that this was not a check, 
and that no action could be maintained against the 
drawer on its non-payment. A check must name or 
indicate a payee. Checks drawn payable to an imper- 
sonal payee, to ‘‘bills payable’’ or order, or to a num- 
ber or order, are held to be payable to bearer, on the 
ground that the use of the words ‘‘or order’’ indicate 
an intention that the paper shall be negotiable; and 
the mention of an impersonal payee, rendering an in- 
dorsement by the payee impossible, indicates an in- 
tention that it shall be negotiable without indorse- 
ment; that is, that it shall be payable to bearer. So 
when a bill, note or check is made payable to a blank 
or order, and actually delivered to take effect as com- 
mercial paper, the person to whom d-¢livered may 
insert his name in the blank space as payee, anda 
bona fide holder may then recover on it. This case 
differs essentially from the one at bar. Inthe latter 
case the person to whom delivered is presumed, in 
favor of a bona fide holder, to have had authority to 
insert a name as payee. Inthe former cases the in- 
strument is, when it passes from the hands of the 
maker, complete, in just the form the parties intend. 
But in this case there is neither a blank space for the 
name of the payee, indicating authority to insert the 
payee’s name, nor is the instrument made payable to 
an impersonal payee, indicating a fully completed in- 
strument. Affirmed. Opinion by GILFILLAN, C. J. 
McIntosh v. Lytle. 





SUPREME COURT OF MICHIGAN. 
February, 1880. 


SUNDAY CONTRACT —SUBSCRIPTION TO CHURCH 
BUILDING A ‘* WORK OF CHARITY.’’—An agreement 
to contribute toward the purchase of a house of wor- 
ship is a work of charity and is not void if made on 
Sunday, under a statute forbidding ‘‘any manner of 
labor, business or work except only works of necessi- 
ty and charity’’ on that day. Affirmed. Opinion by 
CooLey, J.—Allen v. Duffy. Reported in full, 21 
Alb. L. J. 293. 


PATENT—ROYALTY—ASSIGNMENT.—T, who owned 
a patent for turning saw-logs, assigned his right to R 
for a certain royalty. Afterwards R, discovering that 
several parties were using the same kind of machine 
or machines within the scope of his patent, without 
being entitled, and without any right, settled with 
them for a consideration and allowed them to continue. 
In an action by T against R: Held, that the latter was 
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liable in those cases for the stipulated royalty. Af- 
firmed. Opinion by GRAVES. J.—Rodgersv. Torrant. 


PROMISSORY NOTE MADE ON SUNDAY—PRESUMP- 
TION AS TO LAW OF ANOTHER STATE.—In an action 
on a promissory note made in New York, the defend- 
ant pleaded that it was made on Sunday and was 
therefore void. There was no evidence of the law of 
that State as to Sunday contracts. Held, 1. That 
whether the note was caused to be invalid on account 
of being made on Sunday depended on the statute of 
New York. It was not void by the commofi law. 
Mackalley’s Case, 9 Co. 665; Cro. Jac. 280; Waite v. 
Hundred of Stoke, Cro. Jac. 496; King v. Broth- 
erton, Stra. 702; Swan v. Broome, 3 Bur. 1595, 1597; 
Drury v. DeFontaine, 1 Taunt. 131; King v. 
Whitenash, 7 B. & C. 596; Begbie v. Sevy, 1 Tyrw. 
130; 1 Crompt. & J. 180; Story v. Elliott, 8 Cow. 27; 
Battsford v. Every, 44 Barb. 618; Geer v. Putnam, 10 
Mass. 312; Johnson vy. Day, 17 Pick. 106; Kepner vy. 
Keefer, 6 Watts, 231; Fox v. Mensah. 3 W. & 8S. 444; 
Adams vy. Gay, 19 Vt. 365; Bloom v. Richards, 2 Ohio 
St. 387; Davis v, Barger, 57 Ind. 54; Tucker v. West, 
29 Ark. 386. 2. If any laws existed in New York to 
impair the contract they should have been proved. 
Kennot v. Ayer, 11 Mich. 181; Ellis v. Maxon, 19 
Mich. 186; Wheeler vy. Constantine, 39 Mich. It can 
not be assumed that other States have legislated as 
this State has in regard to the observance of Sunday 
or the first day of the week, and the record is silent 
relative to the course of legislation in New York. 
Affirmed. Opinion by Graves J. — O’Rourke v. 
O’ Rourke. 


PUBLICATION OF NOTICE—CHANGE IN NAME AND 
LOCATION OF NEWSPAPER. — The publication of a 
legal notice was begun ina newspaper published at 
Wenona, opposite Bay City callcd the Wenona Herald. 
During the publication the newspaper office was 
moved across the river to Bay City and the name of 
the paper changed to the Bay City Herald. The only 
question therefure in this case is whether the Bay 
City Herald is the same paper as the Wenona 
Herald; and whether change of place and change 
of name destroy legal identity. Held, that they 
do not, and that the publication was good. The 
same newspaper or magazine is often published at 
different times in different towns or cities, and in 
different places in the same city. Some of the 
leading reviews, both in Great Britain and Amer- 
ica, have been published at different times in cities 
remote from each other, and in different States and 
countries. No doubt such changes might be such as 
to destroy their competency to publish some legal no- 
tices, but no one ever supposed they were not, in the 
general understanding, continuous enterprises. The 
good-will of such publication is sometimes their most 
valuable property. and the chief value of that has con- 
sisted in the reputation derived not from locality but 
from management. Changes of ownership even do 
not always make any serious difference in the popu- 
larly recognized identity any more than in corporations. 
It is not easy to define in words precisely what makes 
the identity ofthe Edinburgh Review, or of one of our 
American monthlies, but very few subscribers or 
readers are curious to know the locality of the print- 
ing or publication office. Nor does change of name 
necessarily destroy identity. The name of a paper 
has the same significance as the name of a man or of a 
corporation. It is in each case the primary legal 
means of identity. But men may have their names 
changed without prejudice to their rights or responsi- 
bilities, and so may corporations both public and pri- 
vate. The seats of government of this State, and 
several of its cities and counties, have been changed 





in name with no loss or change of individuality. 
Opinion by CAMPBELL, C. J.—Perkins v. Keller. 





SUPREME COURT OF ILLINOIS. 
Fehruary, 1880. 


NEGLIGENCE — PASSENGER ALIGHTING FROM 
STREET CAR—NEGLIGENCE OF DRIVER.—1. Where 
the driver of a street car when nearly opposite a place 
where M, a passenger, desired to stop, put on the 
brakes and either stopped the car, or so greatly slack- 
ened its speed as to permit M to get off, and the speed 
of the car was so slow as to make it prudent to step. 
off, and the driver had reason to believe that M was 
getting off, and without ascertaining that he had got 
off, he suddenlv released his brake, and caused the 
car to move forward with a sudden jerk while M was 
in the act of getting off, thereby throwing him on the 
ground and inflicting a severe injury: Held, that M 
was entitled to recover. 2. If, however, the driver, 
there being no conductor, had no reason to suppose 
that M was on the rear platform of the car attempting 
to get off before reaching the proper place, and sim- 
ply reduced the speed of the car temporarily to avoid 
collision with passing vehicles or for any other proper 
purpose, and merely released his brake when the 
cause for going slow had ceased, and while the speed 
was so reduced, M on his own motion attempted to 
step off while the car was still in motion, and by the 
sudden start of the car on removing the brake, was 
thrown down and injured, M would have no right to. 
recover unless the negligence of the driver was gross. 
Reversed. Opinion by Dickey, J.—Chicago City 
R. Co. v. Mumford. 

SUBSCRIPTION TO CHURCH—NOTE GIVEN THERE- 
FOR— REVOCATION BY DEATH.— Promissory notes 
given for a subscription to an object (in this case the 
purchase of a bell fora church) in the absence of a 
bona fide assignee before maturity, do not differ from 
an ordinary subscription, whereby the subscriber 
agrees, under his hand, to pay so muchin aid of a 
church, school, ete., where there is no corresponding 
undertaking by the payee. The promise stands as a 
mere offer, and may be revoked at any time before it 
is acted upon. It is the expending of money, etc., 
or incurring of legal liability on the faith of the prom- 
ise, which gives the right of action, and without this. 
there is no right of action. McClure v. Wilson, 48 Ill. 
356, and cases there cited; Trustees v. Garvey, 53 Ill. 
401; Baptist Educational Society v. Carter, 72 Ill. 247. 
2. The death of the promissor, before the offer is 
acted upon, is a revocation of the offer. The sub- 
scription or note is a mere offer until acted upon, be- 
cause, until then, there is no mutuality. The con- 
tinuance of an offer is in the nature of its constant 
repetition, which necessarily requires some oue capa- 
ble of making a repetition. Obviously this can no 
more be done by a dead man than a contract can, in 
the first instance, be made by a dead man. Camparan 
v. Woodburn, 15 C. B. 400; Michigan State Bank v. 
Leavenworth, 2 Williams, 209. Reversed. Opinion 
by SCHOLFIELD, J.—Pratt v. Trustees. 


CONTRIBUTORY NEGLIGENCE — EVIDENCE — CUS- 
TOM OF RAILROAD COMPANIES AS TO TRACKS.—In a 
suit by a brakeman to recover damages of a rail- 
road company for a personal injury while in its 
employ, occasioned by a want of ballast while on a 
side track, upon which he went, the company offered 
to prove that it was not unusual for railroad companies 
to have in use unballasted side tracks, which the court 
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refused to admit. Held, error. ‘‘It would seem that 
a brakeman about to change links when the train is in 
motion, must be required by common prudence to 
look, if he can, and see what kind of atrack he is 
about to pass over. Again, he had surely no reason 
to assume or suppose that this side track was ballast- 
ed, unless by the custom of railroad companies such 
tracts were very generally, if not universally, bal- 
lasted. This evidence was surely competent on the 
question as to what vigilance was required in a brake- 
men under such circumstances. If it be true that an 
unballasted track is unsafe for a brakeman to walk on, 
for the purpose of changing links, where the cars are 
ip motion and moving toward him, and if it also be 
true that unballasted side tracks are not unusual, it 
must follow that ordinary prudence requires a brake- 
man, before undertaking to do that dangerous thing, 
to ascertain, if practicable, whether the track in ques- 
tion is or is not ballasted; and if it be not ballasted 
ordinary care plainly requires that. before attempting 
to change the links, he should cause the moving cars 
to halt, and wait until they are at rest before ventur- 
ing upon the undertaking.’’ Reversed. Opinion by 
DIckEY, J.—Pennsylvania Co. v. Hankey. 





KENTUCKY COURT OF APPEALS. 
January, 1880. 


PROMISSORY NOTE — INDIVIDUAL LIABILITY OF 
OFFICERS.—Action against the signers of the follow- 
ing instrument: ‘‘Georgetown, Ky., April 5, 1877. 
Twelve months after date we, the directors of the Big 
Eagle and Harrison County Turnpike Company, 
promise to pay tothe order of Mrs. Mary A. White 
the sum of fifteen hundred dollars, for value receiv- 
ed, negotiable and payable without defalcation or dis- 
count at the branch of the Farmers’ Bank of George- 
town, Ky., with interest at the rate of eight per cent. 
per annum from date until paid. Signed, A, B, C, 
D, E; etc.’’ Held, that the parties were individu- 
ally liable thereon. Trash v. Roberts, 1 B. Mon. 
Affirmed. Opinion by Pryor, C. J.—Packv. White. 


ABORTION—NO OFFENSE AT COMMON LAW IF AC- 
COMPLISHED PRIOR TO QUICKENING.—-The statutes 
of the State being silent on the subject, it is not an of- 
fense in this State to produce an abortion, if done be- 
fore the mother is quick with child. In Common- 
wealth v. Bangs, 9 Mass., it was held that the aver- 
ment that the woman was quick with child at the time 
of the abortion wus essential to the validity of the in- 
dictment. This case was followed and approved in 
Commonwealth y. Parker, 9 Metc., in which it was 
held that to produce an abortion on a woman before 
she was quick with child, and with her consent, was 
not a punishable offense at the common law; subse- 
quently the legislature of Massachusetts passed an act 
making the destruction of the foetus at any time pun- 
ishable. St. 1845, ch. 27. In Smith v. State, 33 Me., 
decided in 1851, the same view as to what the common 
law is expressed. In State v. Cooper,2 Zabr. 53, to pro- 
duce an abortion previous to the quickening of the child 
was held not to be punishable at common law. Upon 
the other hand, as to what the common lawis, the Su- 
preme Court of Pennsylvania expressed the contrary 
view, holding that the offense is punishable at com- 
mon law whether committed before or after the wo- 
man has become quick. . Mills v. Commonwealth, 13 
Penn. St. 633. In the ixterest of good morals, and 
for the preservation of society, the law should punish 
abortion and miscarriages wilfully produced at any 





time during the period of gestation. That the child 
shall be considered in existence from the moment of 
conception for the protection of its rights of property, 
and yet not in existence until four or five months after 
the inception of its being, to the extent that it isa 
crime to destroy it, presents an anamoly inthe law 
that ought to be provided against by the law-making 
department of the government. The limit of our 
duty is to determine what the law is, and not to enact 
or declare it as it should be. In tlie discharge of 
this duty, and after a patient ‘investigation, we 
are f8rced to the conclusion that it never was a 
punishable offense at common law to produce, with 
the consent of the mother, an abortion prior to 
the time when the mother became quick with 
child. It was not even murder at common law to take 
the life of a child at any period of gestation, even in 
the very act of delivery. Reversed. Opinion by 
HINES, J.—Mitchell v. Commonwealth. 





QUERIES AND ANSWERS. 





[*,* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request- 
ed. The queries must be brief; long statements of facts of 
particular cases must, for want of space, be invariably reject- 
ed. Anonymous communications are not requested. | 

QUERIES. 

27. Do not the provisions of the 28 sec. Const. of Mo., 
providing thata jury in courts not of record may con- 
sist of less than twelve men, contravene the 5th and 6th 
amendments of the Constitution of the United States? 

A. Y. 





ANSWERS. 

23. [10 Cent. L. J. 298.] A can claim the team as 
exempt, as against C, after paying the claimof B. A 
constitutional exemption is a personal privilege of each 
debtor, secured to him individually. Maxwell v. Reed, 
7 Wis. 582. A waiver of exemptions as to one creditor 
does not inure to the benefit of all creditors. Exemp- 
tions are waived by contracts between the parties and 
such waiver can not be taken advantage of by one who 
is a stranger to the contract and not in privity with the 
contracting parties. It was held in the case of Wash- 
burn v. Goodheart, Supreme Court of Illinois, that an 
agreement by the debtor to turn exempt property over 
to one creditor is no waiver of his right as to others. 

Mobile, Ala. B. B. BOONE. 





9. [10 Cent. L. J. 118.] The purchaser at. the execution 
sale would not get any title. B, having been furnished 
with money by A toinvest in land for A, took the title in 
his own name, in trust for A. Adams Eq. 33 and 34 and 
notes; Lloyd v. Spillett,2 Atkyns, 150; Garfield v. Hat- 
maker, 15 N. Y.477. A purchaser on an execution sale 
must stand by the case of the party whose estate is sold. 
He steps into the shoes of the judgment debtor and 
takes his interest, charged with equities, and nothing 
more. Rollins v. Henry, 78 N. C. 242; Allen v. McCaughy, 
31 A. & K. 252. Thereis no estate in a trustee (the trust 
not being coupled with a beneficial interest) liable to 
execution. The authorities are numerous, and scarcely 
any in conflict. The querist will find the rule stated in 
Meyer v. Hinman, 13 N. Y. 190, etc.; Newlands v. Paynter, 
4 My. & C.; Pindall v. Trevor, 30 Ark. 249; Richardson v. 
Wilker, 74. N. C. 278; Whitworth v. Gaugain, 3 Hare, 416; 
Mallory v. Clark. 20 How. Pr. 418; Baker v. Copenhagen, 
15 Tl. 103; Elliott v. Armstrong, 2 Black. (Ind.) 198; Hunt 
v. Townshend, 31 Md. 336; Hancock v. Titers, 39 Miss. 
224; Smith v. McCann, 2% How. U. 8S. 398; Frost v. Yonkers, 
70 N. Y. 560; 1 Chit. Gen. Pr. 371-2; Adams Eq. (149) 
307-308,5 Am. Ed. If D had purchased without notice 
of the trust, directly from B, and paid a valuable con- 
sideration, his title under the Registry Acts would have 
been good. D. L. A. 

Sherburne, N. Y. 
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CURRENT TOPICS. 





The verdict of a jury ina casein Massachusetts a 
few days ago goes a good way towards showing that 
there is at least a grain of truth in the old adage to 
let well enough alone, and that even a lawyer should 
sometimes give this advice to a client. The action in 
question was brought against a railroad company for 
personal injuries received by a commercial traveller in 
that somewhat common occurrence, a railroad acci- 
dent. On the first trial the jury gave the maimed 
drummer $7,000; the company appealed, but had the 
verdict set aside only to be ordered by a second jury 
to pay over to the plaintiff double that amount. And 
now, emphasizing the opinion of two juries, a third 
one proceeds to treble the damages given by the first. 
The case in respect to the damages assessed by the 
different juries resembles Shaw vy. Boston, etc., R. 
Co., 8Gray, 45. There the action was brought by a 
woman, who, by being struck by the defendant’s lo- 
comotive at a crossing, lost one arm and the use of the 
other, and was otherwise so much bruised and injured 
as greatly toimpair her healthand memory. At three 
different trials she obtained verdicts of $15,000, 
$18,000, and $22,000 respectively, the two first of 
which were set aside for errors in the instructions of 
the presiding judge. The Supreme Judicial Court 
refused to set aside the third verdict on the ground 
that the damages were excessive. 


Within the past twelve months a great case was de- 
cided by the Supreme Court of this State—a case in 
which large interests and enormous sums of money 
were involved. It concerned on the one hand a cor- 
poration with its small clique of stockholders; on the 
other a great city with its thousands of tax-payers. 
Pending the opinion of the final tribunal, more than 
one newspaper soughtto forestall the action of the 
court by attack and threats, but when in the end the 
decision was rendered, it was found that nothing had 
prevailed with the court except the rules of law which 
they were sworn to follow, and the result was received 
by the bar as unassailable. Suppose it had been 
thought possible by the counsel in the Gas Case that 
the opinions of citizens on the merits of the case would 
influence the decision, what a petition might not they 
have presented to the court from reluctant tax-payers 
asking that their view of the case should be followed. 
That such a course did not present itself to the lawyers 
in that case is not to be wondered at. Onthe other 
hand it is perhaps not surprising that a similar meth- 
od of influencing the action of the Supreme Court 
should be first conceived and put into execution by an 
outcast from the profession. We understand that Mr. 
Bowman of this city, a former member of the bar 
but recently disbarred for professional misconduct, 
intends shortly to apply for re-admission to its ranks. 
The Supreme Court is then to be called upon to decide 
certain facts relative to his conduct while an attorney 
—facts which if decided in his favor should open the 
door to him, but which if decided against him prove 
him egtirely unfit to be a member of an honorable 
profession. In order to influence the decision of the 
court on these facts, he is said to be at present en- 
gaged in obtaining signatures to a petition of those 
who believe that the eircumstances of his case did not 
call for his conviction and sentence. This is shame- 
ful. Such an action recalls again the practices of this 
man which ended in his disbarment, and which only our 
sense of propriety, and our respect for the court 





which is to be called upon to consider them, pre- 
vent us from again reciting. 





A district attorney may very properly give the world 
some information as towhat ne knows about crime; 
and this Mr. Benjamin K. Phelps of New York has 
been doing in a lecture which contains the results of 
many years of experience in dealing with different 
kinds and grades of criminals. There are many pop- 
ular errors concerning crime and criminals; one is, 
that an increased number of arrests or convictions in- 
dicates necessarily an increase in crime. It simply 
shows that more criminals are caught, which is a very 
different thing. Another prevalent notion is that he 
who will commit one crime will commit any crime. 
Many good people are the dupes of the least pretense 
to penitence or religion on the part of a prisoner, but 
a popular delusion very deep-seated in the public 
mind is that the criminal shows guilt in his face, as 
the saying is, and many think that it is possible to de- 
termine by means of a man’s physiognomy whether or 
not he is guilty of the offenses with which he is 
charged. ‘*This belief.’’ says Mr. Phelps, ‘‘leads to 
curious results, in the tendency it has to make people 
reason backward in the effort to find in the face of the 
accused man evidence of the crime. The behavior of 
the accused is equally delusive as a test of guilt. Hes- 
itation, embarassment, incoherence and self-contra- 
diction are by no means unerring indications of crime. 
Indeed, they are almost sure signs that the person 
manifesting them is not a hardened criminal. There 
are no more thoroughly self-possesed people than 
professional criminals in carrying out their designs.’? 
This recalls Dickens’ well-known saying that dishon- 
esty will stare honesty out of countenance all the world 
over. In discussing reform in the treatment of crim- 
inals Mr. Phelps urged an alteration in the method of 
mingling youthful offenders with hardened ones. 
Another thing that ought to be done in this connection 
is to keep separate those accused and those convicted 
of crime. There should be a house of detention for 
those accused of offenses, which the accused should 
never enter after his trial. He should go free if ac- 
quitted or to the prison if convicted, but the convict 
and the accused shuuld never be together. Those 
who most deserve our pity and sympathy are not the 
criminals themselves, but the unfortunate and inno- 
cent persons who are disgraced and broken-hearted 
by their fall—the parents, the wife, the children of 
the criminal. In one class of cases especially the 
punishment seems to fall entirely upon the innocent. 
Take the too frequent instance of a brute inflamed by 
drink who abuses and beats his wife. He is arrested, 
tried and for punishment is sent to jail. During his 
confinement he is well housed, decently clothed, suf- 
ficiently fed and gets thoroughly sobered; while the 
wife and children are left without even the precarious 
support of his uncertain labor; having nothing else to 
live upon are too often left to the beggary or starva- 
tion of the streets. For such offenses as this, said 
the lecturer, even the most sentimental tenderness 
could not deny that the most efficacious and appropri- 
ate treatment would be to subject the wife-beater to 
an interview with the whipping-post, from which he 
would depart a wiser if not a better man. 
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NOTES OF CASES. 





In the United States Circuit Court at this city last 
week in the case of American Union Telegraph Co. 
v. Bell Telephone Co., the power of a Federal Cir- 
cuit Court under the act of 1875 to granta writ of 
mandamus as an original proceeding was denied: *‘ All 
the proceedings prior to that act,’’ said TREAT, J., 
**it is conceded denied such jurisdiction in the 
United States Circuit Courts; but it is contended 
that the act of 1875 not only enlarged the juris- 
diction as to parties, but also as to the subject matter 
and forms or modes of proceeding. The language in- 
voked is, that said courts ‘shall have original cog- 
nizance * * * * of all suitsof a civil nature, at 
common law orin equity.’ There stillremain on the 
statute book, secs. 629 and 716, which are substantial- 
ly a reproduction of secs. 11 and 14 of the Judiciary act 
of 1789 unless their restrictions are repealed by the act 
of 1875. The latter enlarged the jurisdictisn as to the 
parties, but used the same language as tothe nature 
of the suits which had prevailed since 1789, viz., ‘all 
suits of a civil nature at common law or equity,’’ 
under which the United States Supreme Court has 
uniformly held that, taken in connection with sec. 14 
of the original act (now sec. 716 of the Rev. Stats.) the 
power claimed did not exist. It is held, therefore, 
that the United States Circuit Courts have not, under 
the statute of 1875, any other jurisdiction in man- 
damus proceedings than theretofore existed. The 
same reasons that caused Congress originally to with- 
hold the authority exist more forcibly to-day, grow- 
ing out of the large multiplication of offices and cor- 
porations.’’ 
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NOTES. 


—According to the evidence of a French avocat 
given in an English court recently, the French Court 
of Appeal is not bound by its prior decisions. —Chief 
Justice Campbell of the Supreme Court of Michigan 
tells the law class of the University that * ‘this genera- 
tion has met with an infliction unknown to former 
ones.’’ The bugbear is the experts who ‘ ‘having first 
qualified themselves for impartial witnesses by accept- 
ing employment to aid counsel in working up their 
case, and acting as their promptors, are too often al- 
lowed to turn the witness box into an exhibition stage 
and display their acquirements very liberally.’’ 


—-The United States judgeship for the district of Ken- 
tucky has been filled by the appointment of John W. 
Barr of Louisville to that position. Judge Barr is a native 
of Kentucky, having been born in Fayette county in 
that State, and is in his fifty first year. He commenced 
practice at Versailles, being early appointed county at- 
torney. He continued to practice in Versailles until1853, 
when he removed to Louisville and entered into part- 

‘nership with Mr. J. B. Kinkead. This partnership 
continued for several years, when Judge Barr opened 
an office by himself. In 1864 he entered into partner- 
ship with Mr. J. K. Goodloe. This partnership was 
continued under the title of Barr & Goodloe until 1870, 
when Mr. Alex. P. Humphrey was admitted, and the 
late firm of Barr, Goodloe & Humphrey, of that city, 
formed.—Hon. William Watson, who was admitted 
an advocate at the Scotch Bar in 1851, and who has 
held the office of Lord Advocate since Oct. 1876 has 
been appointed a Lord of Appeal, in succession to 
Lord Gordon, deceased. 





——Dr. Edward V. H. Kenealy, who in 1873 gained 
great notoriety as the leading counsel of the claimant 
of the Tichborne estates, died in London on the 16th 
inst. aged 61. Dr. Kenealy was born in Cork, Ire- 
land, in 1819. He was educated at Trinity College, 
Dublin, and early won a distinguished reputation for 
his knowledge of languages. He published transla- 
tions from many of these which were received with 
approbation. He wasa contributor to Dr. Maguire’s 
‘*Homeric Ballads’’ to the Duhlin University Maga- 
zine and Fraser’s Magazine. In 1845 he published 
‘‘Brallaghan, or the Delphosophists,’’ and in 1850, 
**Goethe, a New Pantomime.’’ His subsequent 
career at the bar was unfortunate. His zeal in behalf 
of the Claimant lead him to attack the court to such an 
extent that at the close of the trial he was disbarred. 
In 1875 he was elected to Parliament from Stoke-upon- 
Trent, his supporters being mainly sympathisers with 
the prisoner in whose defense he had suffered so much. 
He had previously founded The Englishman, a weekly 
newspaper largely devoted to denouncing the prose- 
cution of the Claimant. This publication achieved 
a large circulation and might have been made a lead- 
ing organ of public opinion. In parliament Dr. 
Kenealy did not add to his reputation. Having at- 
tacked on one occasion a member, the latter revived 
against him an old charge of cruelty toa child. As 
Dr. Kenealy was unable to disprove the accusation, 
he fell considerably in the public estimation. At the 
recent election he called on the people to pay his cam- 
piign expenses, but his appeal was unheeded, and he 
only polled a few votes as an independent candidate. 


——Some lawyers in Brooklyn, New York, have 
been reading the ‘‘ Leading Cases Done into English,’’ 
and have set to work to render their complaints and 
pleas and affidavits into poetry. Miss Arabella Par- 
thenia Featherstone sues J. Uriah Allibone for breach 
of promise of marriage and lays the damages suffered 
at $10,000. The complaint begins thus: 


“The plaintiff, in seeking redress for her woes, 
Comes into court and respectfully shows,” 


and, after setting forth the circumstances on which 
the action is based, closes as follows—asking for dam- 
ages: 
“Ten thousand is the sum, 
Though it would not requite me, 
’T will teach Uriah, any way, 
How much it cost to slight me. 


The affidavit to the complaint is as follows. 


**Arabella Parthenia Featherstone, 
The plaintiff, being duly sworn, 
Says: ‘I have read the facts above, 
The same are true, of my knowledge born, 
Save the defendant’s vows of love; 
And as to those I do declare 
I did believe him—that I swear.’ ” 


The answer denies the allegations of the complaint, 
and the defendant declares that 


——‘‘He no promise of marriage has broken, 
As never such subject was dreamed of or spoken.” 


He also says that the plaintiff represented herself to 
be engaged to marry one Vedder. His afffdavit is 
unique: 

“King’s County—Allibone, J. U.; 
First being sworn in manner due, 
Says the answer abeve is true.” 








